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l. INTRODUCTION

1. This case arises from a highly-prejudicial error by a business litigation and trial
boutique -- Browne George Ross LLP ("BGR") -- its named partner, lead complex business trial
attorney Peter W. Ross ("Ross") and his litigation partner, Jonathan L. Gottfried ("Gottfried"): the
inexcusable and unjustifiable abandonment of an obviously-meritorious claim at an October 2014
trial in Santa Barbara Superior Court that resulted in the total loss of a case that should have been
won handily. This entirely-avoidable loss resulted in approximately $6 million in damages to
BGR's former clients, Emmett McDonough ("McDonough™) and various McDonough family
trusts and partnerships (collectively “Plaintiffs). The Plaintiffs who lost their meritorious case in
the Santa Barbara Superior Court trial (Case No. 1415005, before the Honorable Thomas P.
Anderle [the "Knell Action"]) are the Plaintiffs in this lawsuit. BGR, Ross and his partners
compounded their professional negligence by systematically over-billing and over-staffing the
case — racking up in a relatively short amount of time a heavy-handed bill of more than $2 million
for a case involving damages estimated to be only $2.8 million. BGR, acting through named
partner Eric M. George ("George"), then refused, despite repeated requests, to timely turn over the
entire client file to Plaintiffs’ successor counsel, including original hard-copy documents and
electronically-stored information, all of which are Plaintiffs' property, as required by the
California State Bar Rules of Professional Conduct and applicable case law.

2. Turning a blind eye to their incompetent trial performance and the harm it caused to
McDonough and his family, BGR, Ross, Gottfried and George then had the gall to seek to compel
Plaintiffs to pay an additional approximately $1.25 million in costs and fees on top of the
approximately $732,000 Plaintiffs previously paid to them for their utterly failed representation.
Defendants not only are not entitled to receive another penny from their grievously-harmed former
clients, they instead should be required to pay to Plaintiffs millions of dollars in damages
Defendants' professional negligence, fiduciary and contractual breaches, and conversion
proximately caused Plaintiffs to suffer.

3. In the Knell Action, Plaintiffs sued McDonough's investment partner, James Knell

("Knell™) and certain Knell investment and management companies for fraud, breach of contract,
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breach of fiduciary duties, and related claims for failing to disclose Knell's prior real estate fraud
conviction, misrepresenting the profitability of Plaintiffs' investment interests in financial
statements that did not comply with Generally Accepted Accounting Principles (GAAP), and
failing to pay required contractual obligations to Plaintiffs (among other charges). Based upon
Knell's contractual and fiduciary breaches, and related fraudulent misconduct, Plaintiffs sought to
compel Knell to purchase their investment interests in Knell partnership entities that owned
various commercial income properties via a so-called "put option™ in a Second Restated
Agreement Regarding Partnership Interests (the "Second Restated Agreement"). The Second
Restated Agreement contained, in Section 7, a fiduciary duty provision entitled "Obligation of
Good Faith and Fair Dealing™ that required Knell and his partnership entities to fully disclose to
McDonough all facts which may potentially adversely affect Plaintiffs' investment interests and to
take no action which would result in Knell's gaining any unfair economic advantage at the expense
of Plaintiffs' interests. The "put option" provision of the Second Restated Agreement, at Section
5, provided that Plaintiffs could require Knell to purchase Plaintiffs’ interests at contractually-
determined prices (the “strike price”) if Knell breached the Second Restated Agreement, including

the Section 7 fiduciary duty provision.

4. Inexplicably and ill-advisedly, Ross, Gottfried, and BGR failed to assert and
advance that straightforward contractual "put option" claim at the trial of the Knell Action, which
took place between October 9 (opening statements) and October 29, 2014 (jury verdict). Ross —
who was lead trial counsel -- failed to address, not even once,

= in his opening statement,
= during the body of the trial,
= in BGR's brief regarding contract interpretation,
= in BGR's proposed jury instructions,
= in BGR’s joint verdict form, or
= in Ross’ closing statement
the critical claim that Knell's breaches of fiduciary duty necessarily breached Section 7 of the

Second Restated Agreement (the "Obligation of Good Faith and Fair Dealing™) which in turn

00346644/3 2

COMPLAINT FOR PROFESSIONAL NEGLIGENCE (LEGAL MALPRACTICE); BREACH OF
CONTRACT; AND BREACH OF FIDUCIARY DUTY




MARK ANCHOR ALBERT & ASSOC.

BUSINESS LITIGATION

YERS

LAW

© 00 ~N o o b~ w NP

T T N B N N T N T N T N O N N I T e i e =
©® N o U B~ W N P O © ©® N o o~ W N L O

necessarily triggered McDonough's put option rights under Section 5. It was a simple, domino-
effect claim that should have won the day.

5. Gottfried attended the trial and he was the primary drafter of BGR's First Amended
Complaint that contained, in so many words, the critical claim that Ross failed to articulate and
advance at trial:

Knell’s fiduciary breach = breach of Section 7 of the Second Restated Agreement =

trigger of Plaintiffs’ put option right under Section 5(3) & (4) and Plaintiffs’ right

to receive prevailing party attorneys’ fees.

Yet Gottfried did not speak up to correct Ross' fatal omission of that critical claim.

6. Ross', Gottfried's and BGR's failure to assert and advance that critical claim at trial
was not a carefully-considered, researched, and analyzed judgment call. It was an erroneous
omission, pure and simple. Any attempt to justify the failure to assert that obviously-meritorious
claim as a reasoned and calculated tactical decision fails. No reasonably competent complex
business trial lawyer, much less a specialist in that area, would abandon that claim under the facts
of the Knell Action. Further, the claim’s abandonment was never discussed with Plaintiffs.
Failing to assert and advance it before the jury constituted manifest error. The claim that Knell's
breach of fiduciary duties constituted a breach of the Second Restated Agreement, which triggered
Plaintiffs' "put option™ right to require Knell to purchase McDonough's investment interests at the
agreed-upon strike price, was a "no-brainer.” It had virtually zero downside risk in being asserted
but had a significant, fatal downside risk in being abandoned: a downside risk that was entirely
foreseeable, indeed likely to occur, and which in fact did occur, with predictably disastrous results
for McDonough and his family.

7. Because of Defendants' failure, the jury returned a special verdict in which they
found that Knell breached his fiduciary duties and intentionally withheld material information
from Plaintiffs, yet found at the same time that Knell did not breach the Second Restated
Agreement and that Plaintiffs suffered no damages. In short, despite his jury-acknowledged
fiduciary breaches, Knell nonetheless won the case and was the "prevailing party" for purposes of

the prevailing party attorneys' fee provision in the Second Restated Agreement.
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8. In the face of the jury's seemingly contradictory special verdict findings -- i.e., that
Knell breached his fiduciary duties and committed fraud but did not breach the Second Restated
Agreement or cause any damages to Plaintiffs -- Ross and BGR finally raised the breach of
fiduciary duty/breach of contract connection for the first time post-trial in a JNOV motion. But
under applicable law, the belated assertion of that claim was "too little, too late," as new
arguments which contradict the theory of the case that actually was presented to the jury cannot be
raised for the first time in a post-trial motion, which is what the trial judge correctly ruled. Nor
did this critical but tardily-raised claim give rise to a winnable appellate issue, because it was not
raised first during the trial itself. Claims not presented at trial under these circumstances cannot
properly be raised for the first time on appeal.

0. As a direct and proximate cause of Defendants' abandonment of this clearly
meritorious claim at trial, Plaintiffs (i) did not receive their required pay out, (ii) lost their Knell
investment interests (worth approximately $2.8 million), in satisfaction of the costs and prevailing
party attorneys' fee award against them, and (iii) were compelled to pay additional prevailing party
attorneys’ fees in the amount of $500,000, on top of the more than $1,240,000 in attorneys' fees
and costs Plaintiffs previously paid to BGR and prior counsel. McDonough also suffered a
nervous breakdown due to the stress of the family losses he incurred as a result of Defendants'
incompetence. In response, the Defendants did not show compassion, much less regret for their
manifest error, but instead blamed McDonough for their loss, insisted they had performed
superbly, and demanded payment of another $1.25 million in fees and costs for their services
which devastated McDonough and his family.

10.  This lawsuit seeks to hold Defendants accountable for failing to advance, until it
was too late, this clearly meritorious claim resulting in the loss of the case and in devastating
financial and emotional consequences to their former client, McDonough and his wife and
children. BGR's exorbitant billing practices and failure to promptly turn over Plaintiffs' entire
client files to new counsel compounded Defendants' breaches of their duties and constitute

conversion of Plaintiffs' property for which they also should be held to account.
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1. THE PARTIES

A. THE PLAINTIFFS

11. Plaintiff McDonough is an individual whose principal residence is located in Santa
Barbara, California. McDonough was and is Trustee of the McDonough Family 1996 Trust, dated
June 11, 1996, a California trust.

12. Plaintiff John T. McDonough Family Limited Partnership was and is a California
limited partnership with Emmett McDonough as its Managing Partner.

13. Plaintiff Stephen E. McDonough Family Limited Partnership was and is a
California limited partnership with Emmett McDonough as its Managing Partner.

14, Plaintiff David J. McDonough Family Limited Partnership was and is a California
limited partnership with Emmett McDonough as its Managing Partner.

15. The McDonough Family 1996 Trust, John T. McDonough Family Limited
Partnership, Stephen E. McDonough Family Limited Partnership and David J. McDonough
Family Limited Partnership are collectively herein referred to as the "McDonough Family
Holdings" and, with McDonough, "Plaintiffs."”

B. THE DEFENDANTS

16. George, an individual, is an attorney admitted to practice law in California, is a
named partner of BGR, and, on information and belief, works and resides in the County of Los
Angeles, California.

17. Ross, an individual, is an attorney admitted to practice law in California, is a named
partner of BGR, and, on information and belief, works and resides in the County of Los Angeles,
California.

18. Gottfried, an individual, is an attorney admitted to practice law in California, is a

partner of BGR, and, on information and belief, works and resides in the County of Los Angeles,

California.
19. BGR is vicariously-liable for Ross' manifest error in abandoning a clearly-
meritorious claim that should have prevailed at trial. BGR was and is a California Limited
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Liability Partnership with its principal place of business at 2121 Avenue of the Stars #2400, Los
Angeles, CA 90067.

C. THE DOE DEFENDANTS

20. Plaintiffs allege at all times mentioned herein, the true names or capacities, whether
individual, corporate, associate, or otherwise, of defendants DOES 1 through 100, inclusive, are
unknown to Plaintiffs and therefore Plaintiffs sue these DOE defendants by such fictitious names.
Plaintiffs will amend this Complaint to allege their true names and capacities when ascertained.
Plaintiffs are informed and believe and based thereon allege that each of these fictitiously-named
defendants is responsible in some manner for the occurrences herein alleged, and that Plaintiffs'
damages as herein alleged were proximately (legally) caused by their conduct. (BGR, George,
Ross, Gottfried, and the DOE defendants hereafter sometimes are referred to collectively as the
"Defendants.")

D. VENUE

21.  Venue is properly laid in Los Angeles County because BGR, Ross, George, and
Gottfried maintain an office in this County where much of the deficient legal services at issue
were provided, the individual Defendants work and/or reside in this County, and the facts and
circumstances giving rise to this lawsuit occurred in substantial part in this County.
1.  COMMON ALLEGATIONS

A. KNELL AND THE SIMA ENTITIES

22. Knell is a well-known real estate investor and investment manager operating
primarily in Santa Barbara, California.

23. SIMA Corporation ("SIMA™) was and is a California corporation, with its principal
place of business at 1231-B State Street, Santa Barbara, California. Knell founded SIMA in 1984
to redevelop and manage income properties Knell had acquired, often with other investors. Knell
was and is SIMA's Chief Executive Officer.

24.  SIMA Management Corporation ("SIMA Management") was and is a California
corporation, with its principal place of business at 1231-B State Street, Santa Barbara, California.

Knell was and is SIMA Management's Chief Executive Officer.
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25. Plaintiffs are informed and believe that at all relevant times Knell held a controlling
interest in, SIMA and SIMA Management (collectively, the "SIMA Entities").

B. THE APPLICABLE KNELL PARTNERSHIP ENTITIES IN WHICH
PLAINTIFFS INVESTED

26. Between 2003 and 2010, McDonough and the McDonough Family Holdings made
substantial investment in various SIMA-managed income properties through the purchase of
membership interests in various limited liability companies controlled and managed by Knell and
the SIMA Entities, including investments in the following entities:

A. a $345,800 capital contribution in SIMA Cascade Village, LLC ("CASCADE"), an
Oregon Limited Liability Company, which was later subsumed within SIMA
Mountain View, LLC ("SIMA MOUNTAIN VIEW"), a California Limited
Liability Company;

B. a $150,000 capital contribution in SIMA Coronado Plaza, LLC ("CORONADQ"),
a California Limited Liability Company;

C. a $300,000 capital contribution in SIMA Promenade/Briarwood, LLC
("PROMENADE"), a California Limited Liability Company;

D. a $470,327 capital contribution in SIMA Village Faire, LLC ("VILLAGE
FAIRE"), a California Limited Liability Company;

E. a$420,000 capital contribution in 4333 Park Terrace, LLC ("PARK TERRACE"),
a Delaware Limited Liability Company; and

F. a$180,000 capital contribution in 975 Business Center, LLC ("BUSINESS
CENTER"), a Delaware Limited Liability Company.

27.  Atall relevant times, Knell, directly or indirectly through the SIMA Entities,
controlled, directed, and managed CORONADO, PROMENADE, VILLAGE FAIRE,
CASCADE, PARK TERRANCE, and BUSINESS CENTER (collectively, the "Knell Partnership
Entities”). Each of the Knell Partnership Entities owned an income-generating, commercial office
building located in California, except for SIMA MOUNTAIN VIEW, which owned an income-

generating shopping center located in Oregon.
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C. THE VARIOUS KNELL PARTNERSHIP ENTITY OPERATING
AGREEMENTS AND RELATED AGREEMENTS REGARDING
PARTNERSHIP INTERESTS

28. Plaintiffs' investments in the Knell Partnership Entities were made pursuant to
Operating Agreements for each of the Knell Partnership Entities, as well as the related Restated
Agreement Regarding Partnership Interests (the "Restated Agreement") (a true and correct copy of
which is attached hereto as Exhibit A), a First Restated Agreement Regarding Partnership Interests
(the "First Restated Agreement™) (a true and correct copy of which is attached hereto as Exhibit
B), and a Second Restated Agreement Regarding Partnership Interests (the "Second Restated
Agreement) (a true and correct copy of which is attached hereto as Exhibit C). The Restated
Agreement, First Restated Agreement, and Second Restated Agreement hereafter sometimes are
collectively referred to as the "Restated Agreements™ (but for convenience were referred to as
"Side Letters" during the trial of the Knell Action).

29. The Restated Agreements were entered into subsequent to the execution of the
various Operating Agreements governing each of the pertinent Knell Partnership Entities and were
intended to and did supersede the Operating Agreements' provisions regarding the buy-out of
Plaintiffs' investment interests in the various Knell Partnership Entities.

30. In that regard, the Second Restated Agreement contained the final, operative buy-
out provisions that were negotiated between Knell and SIMA, on the one hand, and Plaintiffs
McDonough Family Holdings, on the other hand. This granted to Plaintiffs McDonough Family
Holdings, acting through McDonough, the right, but not the obligation, to compel Knell and
SIMA to purchase Plaintiffs’ interests in the Knell Partnership Entities (the "put option™) at
predetermined formulaic prices (sometimes called a "strike price"), as follows:

Put Option on Change of Manager/General Partner. Family Holdings shall have

the sole right, but not the obligation, to compel Knell and/or Sima, either separately

or jointly, to complete the purchase of Family Holdings' interest in Village Faire,

OAC. LC Apartments, or any of the Family Holdings' interest in the Prior

Partnership Agreements within one hundred and twenty (120) days, upon written

notice by Family Holdings of the occurrence of any of the following events (the

"Notice™): (1) Knell and/or Sima is removed, resigns, withdraws, and/or is no

longer the Manager/General Partner of the Partnership Entities; (2) Knell/Sima,

Village Faire, LC Apartments, and/or OAC has instituted a legal action (either

through arbitration or judicially) against Family Holdings or has an action instituted
against it/him in which Family Holdings is named as a party; (3) if Village Faire,
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LC Apartments, Knell and/or Sima has breached this Agreement , either jointly or

separately; or (4) if there is any breach of Prior Partnership Agreements by Knell

and/or Sima concerning Family Holdings interests therein.

(See Second Restated Agreement (Exhibit C hereto) § 5.)

31.  All of the Knell Partnership Entities at issue are referenced either in the Restated
Agreement (i.e., BUSINESS CENTER, PROMENADE, CASCADE, PARK TERRACE), the
First Restated Agreement (i.e., CORONADO, and SIMA MOUNTAIN VIEW), or the Second
Restated Agreement (i.e., VILLAGE FAIRE). (See Restated Agreement (Exhibit A hereto) at pg.
1; First Restated Agreement (Exhibit B hereto) at pg. 2; Second Restated Agreement (Exhibit C
hereto) at pg. 1.) The Second Restated Agreement's "put option" at Section 5 refers to and
encompasses the "Prior Partnership Agreements” which refer to the Restated Agreement and the
First Restated Agreement. Consequently, if and when the put option in the Second Restated
Agreement was triggered, Knell and SIMA could be required to purchase Plaintiffs’ interests in all
of the Knell Partnership Entities.

32.  Specifically, if any of the triggering events occurred under Section 5 of the Second
Restated Agreement — i.e.,

1) if Knell and/or SIMA was removed, resigns, withdraws, and/or was no longer the
Manager/General Partner of any of the Knell Partnership Entities;

2) if Knell, SIMA, or VILLAGE FAIRE had instituted a legal action (either through
arbitration or judicially) against Plaintiffs McDonough Family Holdings or had an
action instituted against it/him in which McDonough Family Holdings was named
as a party;

3) if VILLAGE FARE, Knell and/or SIMA breached the Second Restated Agreement,
either jointly or separately; or

4) if there was any breach of the Restated Agreement or First Restated Agreement by
Knell and/or SIMA concerning McDonough Family Holdings’ interests therein —

then, if any one of those conditions occurred (Section 5(1)(2)(3) or (4)), Plaintiffs would be
entitled to exercise their "put option” to compel Knell and SIMA to purchase their respective

investment interests in the Knell Partnership Entities at the predetermined formulaic "strike" price.
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33. The "strike price" for Knell and SIMA to re-purchase Plaintiffs’ interests in the
Knell Partnership Entities was the greater of: (i) Plaintiffs’ paid-in capital, or (ii) the appraised
value of their ownership interests in the Partnership Entities. In addition, Plaintiffs were entitled
to receive any accrued “preferred returns” and other distributions, together with interest on any
unpaid balances due after 120 days. (See Second Restated Agreement, Exhibit C hereto, at § 5.)
The Second Restated Agreement also contained a prevailing party attorneys' fee provision (Exhibit
C hereto) at § 9). Thus, if Plaintiffs were successful at trial demonstrating that Knell's fiduciary
breaches entitled Plaintiffs to exercise their "put option™ to force Knell and/or SIMA to purchase
their investment interests at the "strike price," Plaintiffs also would be entitled to receive
prevailing party attorneys' fees.

34.  As of October 2014, the "strike price" for Knell or SIMA to re-acquire Plaintiffs'
interests in the six Knell Partnership Entities at issue — comprised of Plaintiffs' capital
contributions, plus the applicable "Preferred Return,” plus accrued interest -- was calculated,

approximately, as follows:

Knell Partnership Entity Canital Total Strike Price
EO Preferred Accrued
Contribution Return Interest
BUSINESS CENTER $180,000 $67,835 $12,494 $260,329
CASCADE,{ SAQUNTAIN 1 5345 800 $194,813 $69,891 $610,504
CORONADO $115,685 $0 $18,396 $134,081
PARK TERRACE $420,000 $249,814 $51,051 $720,865
PROMENADE $300,000 $145,500 $33,918 $479,418
VILLAGE FAIRE $470,327 $157,774 $27,276 $655,377
Total $1,831,812 $815,736 $213,026 $2,860,574

35.  The Restated Agreements also each contained a broad fiduciary duty provision,
entitled "Obligation of Good Faith and Fair Dealing," which imposed upon Knell, SIMA, and the

Knell Partnership Entities (i) an affirmative duty to disclose to Plaintiffs all facts that may
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adversely affect Plaintiffs' investment interests in the Knell Partnership Entities, and (ii) an
additional affirmative duty to refrain from any acts giving Knell or the Knell Partnership Entities

any unfair economic advantage at Plaintiffs' expense, as follows:

[t]he parties agree that in addition to all the fiduciary duties which the Partnership
Entities and Knell individually owe to Family Holdings by virtue of their
relationship with [me], both Knell individually, and Partnership Entities
acknowledge that it/he have additional fiduciary duties to fully disclose to Family
Holdings all facts which may potentially adversely affect Family Holdings'
interests in the Partnership Entities. Knell and the Partnership Entities represent
that it/he will take no action which would result in any of the partnership Entities or
Knell gaining any unfair economic advantage at the expense of Family Holdings'
interests.

(See Restated Agreement (Exhibit A hereto) § 8; First Restated Agreement (Exhibit B hereto) 8§ 7;
Second Restated Agreement (Exhibit C hereto) § 7.)

36. The relevant Operating Agreements for the Knell Partnership Entities at issue in
this case (which are called "LLCs" in the Operating Agreements) also explicitly required Knell
and the Partnership Entities to provide financial statements to Plaintiffs in accordance with GAAP
on an accrual basis:

Annual Accounting. Within 90 days after the close of each Fiscal Year of the LLC,

the LLC shall (a) cause to be prepared and submitted to each Member a balance

sheet and income statement for the preceding Fiscal Year of the LLC (or portion

thereof) in conformity with generally accepted accounting principles on an accrual

basis (unless otherwise required under the Code), and (b) provide to the Members
all information necessary for them to complete federal and state tax returns.

37. Knell’s duty to provide accurate, GAAP financial statements to Plaintiffs with
respect to the Knell Partnership Entities also was subject to the express, contractual fiduciary duty
of disclosure set forth in the Restated Agreements requiring Knell and SIMA to fully disclose to
McDonough and the McDonough Family Holdings "all facts which may potentially adversely
affect [their] interests in the Partnership Entities." (See Exhibit C hereto, 8 7.)

38.  Accordingly, under subsections 3 and 4 of Section 5 of the Second Restated
Agreement, if Knell or SIMA breached the Second Restated Agreement, either jointly or
separately (subsection 3), or breached the prior Restated Agreement or First Restated Agreement,

either jointly or separately (subsection 4), Plaintiffs would have the right to exercise their "put
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option” to compel Knell and SIMA to purchase Plaintiffs' interests in the Knell Partnership
Entities at the contractually-determined “strike” price.

39. This meant that any breach by Knell or SIMA of their fiduciary obligation "to fully
disclose to Family Holdings all facts which may potentially adversely affect Family Holdings'
interests in the Partnership Entities," or any breach of their fiduciary obligation to "take no action
which would result in any of the [Knell] Partnership Entities or Knell gaining any unfair economic
advantage at the expense of [McDonough] Family Holdings' interests,"” would necessarily
constitute a breach of the "Obligation of Good Faith and Fair Dealing" in Section 7 of Second
Restated Agreement, which would in turn necessarily trigger Plaintiffs' "put option™ rights under
subsections 3 and 4 of Section 5 of the Second Restated Agreement. Indeed, that was Plaintiffs'
primary goal for the entire Knell Action and the central purpose of Plaintiffs' retention of BGR.

D. THE EXERCISE OF PLAINTIFFS’ PUT OPTIONS REGARDING THE
KNELL PARTNERSHIP ENTITIES

40. On September 28, 2011, Plaintiffs exercised, in writing, their put option as to
PROMENADE. In May 2012, Plaintiffs exercised in writing their put options as to CORONADO,
BUSINESS CENTER, PARK TERRACE, and CASCADE. In October 2012, Plaintiffs exercised
their put option as to VILLAGE FAIRE. All of the "puts" were predicated on Knell's and SIMA's
breaches of their fiduciary duties owed to Plaintiffs. Knell and SIMA, however, refused to honor
the foregoing "puts,” did not purchase Plaintiffs' investment interests in the Knell Partnership
Entities at the contractually-agreed upon strike price, and failed to make all other required
payments to Plaintiffs. This misconduct precipitated the Knell Action.

E. THE KNELL ACTION

1. Prior Counsel for Plaintiffs

41. Plaintiffs commenced the Knell Action against Knell, the SIMA Entities, and the
Knell Partnership Entities on December 21, 2012. At that time, Plaintiffs were represented by the
Santa Barbara law firm of Lynn & Obrien, LLP, and its named partner, Joshua Lynn. On October
31, 2013, Plaintiffs retained as new litigation counsel A. Barry Capello (“Cappello”) and his Santa

Barbara law firm, Cappello & Noel, LLP.
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42. In February 2014, Cappello and his law firm were disqualified as Plaintiffs' counsel
because Cappello was a former partner of Knell's current counsel, Peter Bezek of Foley Bezek
Behle & Curtis, LLP, who had represented Knell in connection with his criminal fraud conviction
that was one of the key bases for Knell's material non-disclosures that constituted breaches of his
fiduciary duties to Plaintiffs in the Knell Action.

2. McDonough's Retention of BGR and Peter Ross as Lead Trial Counsel
Based On Their Representation That Ross Had Specialized Expertise
And Experience As A Complex Business Litigation Trial Lawyer

43.  Shortly after Cappello and his law firm were disqualified, McDonough was
introduced to Ross and BGR as replacement litigation and trial counsel. In seeking his retention
as Plaintiffs' new litigation and trial counsel, Ross and BGR did not hold Ross out to Plaintiffs (or
to the general public) as merely having the skill, prudence, and diligence of lawyers possessing
only ordinary skill, judgment, and capacity. Instead, Ross and BGR held Ross out to Plaintiffs
and the general public as having specialized expertise and experience_as an extraordinarily
successful complex business litigation trial lawyer, winning over 90% of his complex business
trials. Having held himself out as a specialist in trying and winning high-dollar, complex business
cases, Ross was required to exercise the skill, judgment, and diligence exercised by other such
specialists in the same field in California. Ross and BGR therefore were required to exercise a
higher and more stringent standard of care in representing Plaintiffs in the Knell Action than
would ordinary, everyday litigation lawyers.

3. The BGR Engagement Letter and Related BGR Standard Terms and
Conditions, and Plaintiffs’ Lack of Consent To BGR's Arbitration
Provision

44, On or about February 24, 2014, BGR, acting through Ross, presented McDonough
with an engagement letter (the "BGR Engagement Letter") that provided, among other things, that,
"McDonough would pay an initial retainer fee of $35,000 and would pay Ross $650 per hour for
his services," a true and correct copy which is attached hereto as Exhibit D. Ross also sent to
McDonough the Standard Terms of Retention of Browne George Ross LLP (the "Standard

Terms"), a true and correct copy which is attached hereto as Exhibit E.

Iy
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45. The Standard Terms contained an arbitration provision at Paragraph 25, entitled

"Dispute Resolution," that provided as follows:

BGR AND THE CLIENT AGREE THAT ANY DISPUTE BETWEEN THEM
REGARDING ANY MATTER RELATED TO OR ARISING OUT OF BGR'S
ENGAGEMENT BY THE CLIENT, OR ANY PARTY'S PERFORMANCE OF
THE AGREEMENT GOVERNING BGR'S SERVICES (INCLUDING, BUT NOT
LIMITED TO, THE QUALITY OF THE SERVICES THAT BGR RENDERS,
CLAIMS FOR MALPRACTICE OR PROFESSIONAL NEGLIGENCE, OR
COLLECTION OR PAYMENT OF BILLS, FEES OR COSTS) SHALL BE
RESOLVED BY CONFIDENTIAL ARBITRATION IN LOS ANGELES,
CALIFORNIA, BY A SINGLE ARBITRATOR FROM JAMS, WHO MUST BE
A RETIRED JUDGE, HAVING SERVED ON ANY FEDERAL COURT
LOCATED IN CALIFORNIA, OR THE CALIFORNIA SUPERIOR COURT, OR
A HIGHER COURT OF THE STATE OF CALIFORNIA. THE RULES AND
PROCEDURES OF JAMS SHALL GOVERN THE PROCEEDINGS,
INCLUDING THE SELECTION OF THE ARBITRATOR. BOTH BGR AND
THE CLIENT HEREBY WAIVE ANY CLAIM THAT LOS ANGELES,
CALIFORNIA IS AN INCONVENIENT FORUM, OR THAT EITHER
PERSONAL OR SUBJECT MATTER JURISDICTION IS LACKING IN LOS
ANGELES, CALIFORNIA. WITHOUT LIMITING THE GENERALITY OF THE
FOREGOING, BGR AND THE CLIENT AGREE THAT ALL QUESTIONS, AS
TO WHETHER OR NOT AN ISSUE CONSTITUTES A DISPUTE SUBJECT TO
ARBITRATION UNDER THIS SECTION, SHALL BE RESOLVED BY
ARBITRATION IN ACCORDANCE WITH THIS SECTION. ALL DISPUTES
SHALL BE RESOLVED IN ACCORDANCE WITH THE SUBSTANTIVE LAW
OF THE STATE OF CALIFORNIA (INCLUDING BUT NOT LIMITED TO ALL
STATUTES OF LIMITATION APPLICABLE TO ANY CLAIM ASSERTED IN
THE ARBITRATION), WITHOUT REGARD TO CONFLICT-OF-LAW
PRINCIPLES. THE ARBITRATOR SHALL HAVE THE POWER TO IMPOSE
ANY SANCTION AGAINST ANY PARTY PERMITTED BY CALIFORNIA
LAW. ANY AWARD SHALL BE FINAL, BINDING AND CONCLUSIVE
UPON THE PARTIES, AND A JUDGMENT RENDERED THEREON MAY BE
ENTERED IN ANY COURT HAVING JURISDICTION THEREOF. THE
CLIENT IS ADVISED THAT, BY AGREEING TO THIS PROVISION, THE
CLIENT IS GIVING UP THE RIGHT TO A JURY OR COURT TRIAL AND
THE RIGHT TO APPEAL.

NOTWITHSTANDING THE ABOVE, THE CLIENT MAY FIRST RESORT TO
NON-BINDING ARBITRATION PURSUANT TO THE FEE ARBITRATION
PROCEDURES OF THE STATE BAR OF CALIFORNIA, AS SET FORTH IN
CALIFORNIA BUSINESS & PROFESSIONS CODE SECTIONS 6200 ET SEQ.
IF THE CLIENT CHOOSES TO RESORT TO SUCH NON-BINDING
ARBITRATION AND THE NON-BINDING ARBITRATION FAILS TO
RESOLVE FULLY THE PARTIES' DISPUTE, EITHER PARTY MAY THEN
DEMAND BINDING ARBITRATION PURSUANT TO THE TERMS OF THIS
SECTION 24 WITHIN 90 DAYS AFTER RECEIVING THE AWARD IN THE
NON-BINDING ARBITRATION.

(See Standard Terms, Exhibit E hereto, 8 24, at pgs. 6 & 7.)

46. McDonough signed the BGR Engagement Letter but deliberately did not initial

each page of the Standard Terms, including pages 6 and 7 which contained the arbitration
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provision, because he did not agree to arbitrate, either for himself of for McDonough Family
Holdings.

47. In that regard, the penultimate paragraph of the BGR Engagement Letter provided
as follows:

To indicate your understanding of and agreement to the foregoing terms and

conditions, including the accompanying Standard Terms, please sign this letter,
initial each page of the Standard Terms, and return both to me for our records.

(See BGR Engagement Letter, Exhibit D hereto, at pg. 4 [underlying added].)

48. Notwithstanding the above language requiring that Plaintiffs affirmatively signal
their consent to the provisions of the Standard Terms by initialing each page thereof, the BGR
Engagement Letter included this last sentence before the signature lines:

I confirm that I have read, understand, and agree to all terms and conditions as set
forth above and in the Standard Terms.

(Ibid.)

49.  Asnoted above, the BGR Engagement Letter expressly and unambiguously
required that, "to indicate [McDonough's] understanding of and agreement to the . . . Standard
Terms," McDonough (for the Plaintiffs) was required to "initial each page of the Standard Terms."
But McDonough did not do so. Instead, McDonough only signed the BGR Engagement Letter,
indicating the nature and scope of the engagement and McDonough's agreement to pay BGR's fees
and costs, together with a substantial "success" fee. That agreement is severable from the
arbitration agreement to which Plaintiffs did not consent.

50. Mutual assent is required for there to be an enforceable agreement to arbitrate
disputes. Arbitration is a matter of contract, and a party cannot be required to submit to arbitration
any dispute to which he has not agreed. There is no public policy favoring arbitration of disputes
when both parties have not agreed to arbitrate. An essential element of any contract is the consent
of the parties, or mutual assent, which must be communicated by each party to the other. (Civ.
Code, § 1565, subd. 3.) Accordingly, a party can be compelled to submit a dispute to arbitration
only if he or she has agreed in writing to do so. Plaintiffs did not agree to arbitrate with BGR.

Iy
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51. McDonough's execution of the BGR Engagement Letter for Plaintiffs, and his
refusal to initial the pages of the Standard Terms, including the blank initial spaces on the pages
containing the arbitration provisions, are entirely consistent. By agreeing to "all terms and
conditions as set forth above and in the Standard Terms," McDonough agreed to the requirement
that he must initial each page of the Standard Terms to which he consented in order for the terms
and conditions set forth on each page to become operative. Conversely, if he declined to initial

any page that would signal his lack of consent to the terms and conditions set forth on that page so

that they would not take effect.

52. The initials block on the right hand corner of each page of the Standard Terms is
one of the provisions of the Standard Terms: the provision for the client to signal his or her
consent to such terms on each such page, if he writes his or her initials on that page, or the client's

refusal to consent to such terms on those pages in which he or she declines to write his or her

initials. By executing the BGR Engagement Letter, McDonough agreed that the provisions of the
Standard Terms would only be effective when a page is initialed with respect to the provisions on
that page, as the requirement to initial each page is itself a provision of the Standard Terms for that
page. Pursuant to the BGR Engagement Letter and Standard Terms, the initialing requirement to
signal consent to effectuate the terms set forth on each page of the Standard Terms, as it is printed,
is controlling as to all terms that are printed on that page of the Standard Terms.

53. Rather than unilaterally imposing an arbitration requirement, therefore, the BGR
Engagement Letter told McDonough that he must signal his affirmative consent to arbitrate any
disputes with BGR by initialing each page of the Standard Terms containing the arbitration
provision, indicating that it was not effective until (and unless) McDonough did so. Because
McDonough never initialed the pages of the Standard Terms containing the arbitration agreement,
the existence of such an agreement between the parties cannot be inferred, implied, or imputed.

54. No one from BGR ever insisted that McDonough initial the pages of the Standard
Terms containing the arbitration provision as a condition precedent to BGR's representation of
McDonough. No one from BGR ever informed McDonough that BGR and its partners would

contend that McDonough nonetheless agreed to arbitrate, for himself and McDonough Family
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Holdings, any and all possible claims with BGR, including malpractice claims, even though
McDonough intentionally declined to initial the arbitration pages of BGR's Standard Terms.
Neither Ross nor any other BGR attorney ever discussed with or explained to McDonough the
arbitration provision in the Standard Terms or their contention that, even though McDonough did
not initial the pages containing the arbitration provisions, they would nonetheless assert that his
signing of the BGR Engagement Letter constituted a waiver of each of the Plaintiffs constitutional
right to a jury trial. As stated in a formal opinion of the State Bar of California, although "there is
nothing inherently improper about an arbitration agreement between a lawyer and client which

extends to malpractice claims, the client must be "fully advised of the possible consequences of

that agreement.” (Cal. Compendium on Prof. Responsibility, pt. I1A, State Bar Formal Opn. No.
1977-47, p. 1 [emphasis added].) In violation of their ethical obligations, BGR, Ross, George, and
Gottfried failed to discuss at all, much less fully advise Plaintiffs of the possible consequences of
the arbitration provision, including the possible waiver of their constitutional right to a jury trial if
they signed the Engagement Letter without amendment, notwithstanding the fact that Plaintiffs
specifically and deliberately declined to initial the pages of the Standard Terms containing the
arbitration provisions.

55. The law will not decree a forfeiture of such a valuable right — the right to a jury trial
-- where, as here, the clients' attorneys failed to discuss the existence of an arbitration provision
and its serious implications especially when, as here, the clients deliberately did not initial the
pages of the Standard Terms containing the arbitration provision. Absent notification and at least
some explanation, a client cannot be said to have exercised a real choice in selecting arbitration
over litigation under these circumstances. Indeed, the very opposite is true here: BGR's clients
made a deliberate choice to reject arbitration in favor of litigating in Superior Court any disputes
they might have with BGR and its attorneys.

56. In summary, there is no implied or constructive consent by McDonough to the
arbitration provision in the Standard Terms because BGR's Engagement Letter required
McDonough to signal his consent to the arbitration provisions by formally acknowledging the

arbitration agreement by initialing each of the pages of the Standard Terms (6 and 7).
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McDonough did not do so. Plaintiffs accordingly signaled their intent that the courts, not
arbitrators, would preside over any disputes with BGR and, further, that the courts, not arbitrators,
would decide any "gateway" questions about arbitrability, including the threshold question of
whether any agreement to arbitrate existed at all given that Plaintiffs refused to initial the pages of
the Standard Terms containing the relevant arbitration provision. This is clear and unmistakable
evidence of Plaintiffs' lack of consent to the proposed arbitration agreement and their lack of
consent to allow arbitrators, rather than the Superior Court, to decide the "gateway" issue of
arbitrability.

4, The First Amended Complaint Prepared By BGR

57. On or about April 14, 2014, Plaintiffs filed their First Amended Complaint,
voluntarily dismissing Plaintiff Emmett McDonough, as an individual, from the action. The
Complaint named SIMA, Knell, and the Partnership Entities as defendants, asserting five Causes
of Action for: 1) Fraud; 2) Breach of Contract; 3) Negligent Misrepresentation; 4) Breach of
Fiduciary Duty; and 5) Open Book Accounting. ( A true and correct copy of BGR's First
Amended Complaint (the "FAC"), without exhibits, is attached hereto as Exhibit F.)

58. In the FAC, the claims for Breach of Contract (2" Cause of Action), Negligent
Misrepresentation (3" Cause of Action), and Breach of Fiduciary Duty (4™ Cause of Action) all
are predicated on three key facts that Plaintiffs did not know and could not reasonably have
discovered prior to investing with Knell. Specifically, as alleged by BGR in the Knell Action,
Knell and SIMA failed to disclose to Plaintiffs the following:

A. The Knell had a prior federal felony conviction for making false statements in loan
applications that could adversely impact his ability to secure future loans;

B. That Knell had lied about his prior felony conviction on loan applications for the
properties in which Plaintiffs invested; and

C. That Knell provided inaccurate financial statements and information to Plaintiffs
which overstated the profitability of the Knell Partnership Entities and failed to
conform to GAAP.
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59. In the FAC's Second Cause of Action for Breach of Contract, BGR alleged that,
because of the foregoing three facts (among others), Knell and SIMA breached the "Obligation of
Good Faith and Fair Dealing™ provision of the Restated Agreements, which imposed upon Knell
and SIMA a fiduciary duty to disclose to Plaintiffs all facts that may adversely affect Plaintiffs'
investment interests in the Knell Partnership Entities and to refrain from any acts giving Knell or
the Knell Partnership Entities any unfair economic advantage at Plaintiffs' expense. (See FAC,
Exhibit F hereto, 8§88 95 & 96.)

F. THE TRIAL OF THE KNELL ACTION

60. The Knell Action came on for trial on October 7, 2014, in Department 3 of the
Superior Court for Santa Barbara County (Anacapa Division), the Honorable Thomas P. Anderle
presiding. The McDonough Plaintiffs appeared by attorneys Ross and his partner, Jonathan L.
Gottfried, of BGR. The Knell defendants appeared by attorneys Peter J. Bezek and Robert A.
Curtis of Foley, Bezek, Behle & Curtis, LLP. A jury of 12 persons and 4 alternates was regularly
impaneled and sworn.

1. At Trial, Ross, Gottfried, And BGR Failed To Assert And Advance The
Obviously-Meritorious Claim That Knell's Fiduciary Breaches
Constituted A Breach Of The Second Restated Agreement, Thereby
Triggering Plaintiffs’ Put Option Rights To Require Knell And SIMA
To Purchase Plaintiffs’ Interests In The Knell Partnership Entities

61. During his opening statement, Ross argued that Knell had failed to disclose his
prior felony fraud conviction and that he was fraudulently misrepresenting that the Knell
Partnership Entities were profitable when in fact they were losing money. Ross did not argue in
his opening statement that Knell's fraudulent non-disclosure and misrepresentations breached
Knell’s Obligation of Good Faith and Fair Dealing under the Second Restated Agreement, thereby
triggering Plaintiffs’ put option right under subsections 3 and 4 of Section 5 of the Second
Restated Agreement.

62. During the body of the trial, Ross elicited testimony showing, among other things,
that Knell (i) failed to disclose his prior real estate fraud conviction to Plaintiffs, (ii) prepared

misleading loan applications for the Knell Partnership Entities by not disclosing on the

applications his prior fraud convictions, (iii) failed to provide accurate financial statements to
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Plaintiffs in conformity with GAAP, and (iv) engaged in various financial and accounting
chicaneries that misrepresented the financial condition of the Knell Partnership Entities while he
and his companies profited from them at the expense of Plaintiffs and other investors.

63. Ross, Gottfried, and BGR, however, never elicited any testimony, or asked any
questions, tying Knell's breaches of his fiduciary duties and related fraudulent misconduct to a
breach of the Second Restated Agreement's "Obligation of Good Faith and Fair Dealing" provision
as a trigger for Plaintiffs' put option rights. Nor did Ross present or request any jury instruction in
that regard. Instead, in "[BGR's] Brief Regarding Contract Interpretation™ filed during the course
of the trial and set for hearing on October 24, 2014 — three days before the parties’ closing
arguments — Ross and BGR argued that Plaintiffs' right to obligate Knell and SIMA to purchase
the Plaintiffs' interests in the Knell Partnership Interests was triggered only by Knell's and SIMA's
(1) breach of their obligation to buy back PROMENADE (and another investment property), and
(2) Plaintiffs' filing of the Knell lawsuit itself. Ross and BGR did not argue, or seek a jury
instruction, that Knell's fraudulent non-disclosure and misrepresentations breached his Obligation
of Good Faith and Fair Dealing in the Second Restated Agreement which triggered Plaintiffs’ put
option rights. (Again, Gottfried did not intervene or otherwise take any steps to correct Ross'
omission of the key claim.)

64. Ross, Gottfried, and BGR followed the same exact same approach — and made the
identical, critically-material omission -- in his closing argument (on October 27, 2014).

65. The parties' special Joint Verdict Forms submitted to the jury were as follows: (a)
Special Verdict Form on Negligent Misrepresentation; (b) Special Verdict Form on Intentional
Misrepresentation; (c) Special Verdict Form on Concealment; (d) Special Verdict Form on Breach
of Contract; and (e) Special Verdict Form on Breach of Fiduciary Duty.

66.  Again, consistent with their prior pattern of failing to assert and advance the
meritorious claim that Knell's breaches of fiduciary duty under Section 7 of the Second Restated

Agreement triggered Plaintiffs' put option rights under Section 5 of that Agreement, Ross,

Gottfried, and BGR, on the Special Verdict Form for Breach of Contract, failed to include a

question of whether Knell or SIMA (i) failed to fully disclose to Plaintiffs all facts which may
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potentially adversely affect their interests in the Knell Partnership Entities, or (ii) took actions
which would result in any of the Knell Partnership Entities or Knell gaining any unfair economic
advantage at Plaintiffs' expense. Nor did it include, as an alternative, a question of whether Knell
or SIMA failed to disclose an important fact Plaintiffs did not know and could not reasonably have
discovered, which question also would have implicated the "Obligation of Good Faith and Fair
Dealing" in the Second Restated Agreement (8 7). The Special Verdict Form on Breach of
Contract should have had one or more of those questions together with an instruction (in
substance) that if the jury answered that question in the affirmative, then they must find that the
Second Restated Agreement was breached and that Knell was required to purchase Plaintiffs'
investment interests in the Knell Partnership Entities under Section 5 of the Second Restated
Agreement. Neither was done.
67.  Asadirect and proximate result of this failure and omission by Ross, Gottfried, and
BGR, the jury returned inconsistent special verdict findings that:
A. Knell and SIMA "intentionally fail[ed] to disclose an important fact that Plaintiffs
did not know and could not reasonably have discovered” (see Special Verdict Form
on Concealment, Exhibit G hereto, question no. 1 [12 votes "yes," 0 votes "no"]);
B. Knell and SIMA "intend[ed] to deceive Plaintiffs by concealing the factor . . .
disclose[d] some facts to the Plaintiffs but intentionally failed to disclose other
facts, making the disclosures deceptive" (id., question no. 2 [same result]);
C. Knell “breach[ed] his fiduciary duties to Plaintiffs" (see Special Verdict Form on
Breach of Fiduciary Duties, Exhibit H hereto, question no. 1 [10 votes "yes," 2
votes "no";
D. but Knell and SIMA nonetheless did not "do something that the 'side letter
agreement[s]' required them to do" (see Special Verdict Form on Breach of
Contract, Exhibit I hereto, question no. 4 [0 votes "yes," 12 votes "no"]); and
E. Plaintiffs were not "harmed" as a result of Knell's and SIMA's breaches of their
fiduciary duties. (See Special Verdict Form on Breach of Fiduciary Duties,

Exhibit H hereto, question no. 2 [2 votes "yes," 10 votes "no"].)

00346644/3 2 1

COMPLAINT FOR PROFESSIONAL NEGLIGENCE (LEGAL MALPRACTICE); BREACH OF
CONTRACT; AND BREACH OF FIDUCIARY DUTY




MARK ANCHOR ALBERT & ASSOC.

BUSINESS LITIGATION LAWYERS

© 00 ~N o o b~ w NP

T T N B N N T N T N T N O N N I T e i e =
©® N o U B~ W N P O © ©® N o o~ W N L O

68. Defendants’ extraordinary error in failing to advance and argue a patently
meritorious claim -- indeed, the most important and obviously-valid claim (Knell’s fiduciary
breach = breach of Section 7 of the Second Restated Agreement = trigger of Plaintiffs’ put option
right under Section 5(3) & (4) and Plaintiffs’ right to receive prevailing party attorneys’ fees) --
was not the product of a reasoned judgment call at trial. It was not a considered choice among
other possible courses of action or the exercise of informed judgment with respect to an unsettled
state of the law that was the subject of professional advice. It was not a calculated decision that
was discussed with McDonough and no written analysis or consideration of the wisdom or lack
thereof of not advancing this critical claim was ever presented to him.

69. In short, the omission of this meritorious claim was not a rational, professional
judgment that would have been made by other reputable attorneys in the community under the
same or substantially similar circumstances. No reasonably prudent complex business litigation
lawyer -- much less a specialist in complex business litigation trials -- would ever have abandoned
this meritorious claim under the facts and circumstances of the Knell Action. The failure to
advance this simple but powerful claim resulted in a conflicting special jury verdict that instead
should have read, in sum and substance:

"We the jury find that Knell breached his fiduciary duty under the Obligation of

Good Faith and Fair Dealing provisions of the Restated Agreements, which triggers

Plaintiffs” put option rights under subsections 3 and 4 of Section 5 of the Second

Restated Agreement, requiring Knell to purchase his Plaintiffs’ investment interests

in the Knell Partnership Entities."

70. Even if the abandonment of this obviously-meritorious claim were deliberate
(which is so far-fetched as to strain credulity), it was never discussed with or approved by
Plaintiffs; and such an ill-advised judgment call, if it was in fact made, was so manifestly
erroneous that no prudent attorney ever would have made that same judgment call under the same
or similar circumstances.

111
111
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2. Defendants' Belatedly Raised their Meritorious Claim For the First
Time in their Motion for Judgment Notwithstanding the Verdict

71. On November 20, 2014, BGR brought before the trial court a JNOV motion in
order to set aside the seemingly-inconsistent jury verdict. Defendants finally argued, for the first
time, that the jury’s special verdict findings regarding Knell’s concealment and breach of
fiduciary duty necessarily established a breach of the Second Restated Agreement as a matter of
law and, therefore, the jury’s special verdicts were inconsistent and irreconcilable, and should
have been set aside. Attached hereto as Exhibit J is a true and correct copy of the applicable
BGR JNOV motion.

72.  The trial court denied Defendants’ JINOV motion on December 16, 2014, ruling
that a party cannot raise new arguments that were not presented to the jury for the first time post-
trial in a JNOV motion, and Defendants were estopped from using a JNOV to create a causal link
between the existing breach of fiduciary duty and breach of the Second Restated Agreement
because Defendants' argument was inconsistent with the position they advanced at trial. As stated
by the trial court in its Tentative Ruling denying Defendants’ JINOV motion (which the trial court
adopted as its final decision):

The claim [Ross and BGR] make now is inconsistent with the position they took at

the outset of the trial and throughout the trial of this lawsuit. The application of the

doctrine [judicial estoppel] is discretionary with the Court (People v Torch (2002)

102 Cal. App. 4th 181). The Court elects to apply it here.
This ruling — a true and correct copy of which is attached hereto as Exhibit K, was entirely correct.
Claims and arguments not made during trial to the jury cannot be raised for the first time in a post-
trial motion (absent unusual circumstances not present here).

3. Defendants' Pointless Appeal of the Knell Judgment And Settlement
With Knell and SIMA

73.  Attempting to salvage the disastrous result they achieved at trial, due to their
inexcusable failure to assert and advance an obviously meritorious claim, Ross and BGR told
McDonough that the Knell Judgment had a strong likelihood of being reversed on appeal.

However, Plaintiffs chose to dismiss the appeal for a variety of reasons, including because they

00346644/3 23

COMPLAINT FOR PROFESSIONAL NEGLIGENCE (LEGAL MALPRACTICE); BREACH OF
CONTRACT; AND BREACH OF FIDUCIARY DUTY




MARK ANCHOR ALBERT & ASSOC.

BUSINESS LITIGATION

YERS

LAW

© 00 ~N o o b~ w NP

T T N B N N T N T N T N O N N I T e i e =
©® N o U B~ W N P O © ©® N o o~ W N L O

believed it would be unsuccessful and a waste of money, and that it would be wiser to use the
appeal as leverage to work out a settlement with Knell and his lawyers regarding their prevailing
party fee and cost request (which was over $2 million).

74, In particular, an expensive and time-consuming appeal -- which would have
required a bond tying up Plaintiffs” assets while the judgment accrued interest -- in all likelihood
would have failed because a party may not withhold a theory from the jury and obtain appellate
review of the evidence and reversal of the judgment on a theory never tendered at all to the jury or
tendered in a different form to the jury. Raising a new or inconsistent theory for the first time on
appeal is unavailing because the other side did not have an opportunity to attack it factually or
legally in the trial court during the actual course of the trial. In any event, Plaintiffs were injured
by Ross' and BGR's professional negligence whether or not a reviewing court might have
ultimately reversed the judgment in whole or in part. Whether or not Plaintiffs ultimately might
have been able to obtain relief on appeal (which is very doubtful as explained above), Ross' and
BGR's professional negligence placed Plaintiffs in a position where they found it necessary to seek
relief from harm.

75. Plaintiffs subsequently settled with Knell and the SIMA Entities by, among other
concessions, dismissing Plaintiffs' appeal, giving up their respective interests in the Knell
Partnership Entities (and other investments valued in excess of $2.8 million), paying an additional
$500,000 in attorneys' fees, and exchanging reciprocal releases.

4. As A Direct And Proximate Result Of Defendants’ Inexcusable
Abandonment Of A Clearly Meritorious Claim, Plaintiffs Have
Incurred Substantial Emotional And Financial Damages, Estimated To
Total Approximately $6 Million

76.  Asadirect and proximate cause of BGR's and Ross' abandonment of this clearly
meritorious claim at trial, McDonough not only did not receive his interests and payments as
promised in the Restated Agreements, he lost all of his Knell investment interests (worth
approximately $2.8 million) and was required to pay prevailing party attorneys' fees to opposing
counsel in the amount of $500,000, on top of paying $1,240,000 in attorneys' fees and costs to

BGR and prior counsel, all while facing an outstanding claim by BGR for unpaid fees and costs in
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the purported amount of approximately $1,250,000. Total damages are anticipated to exceed $6
million.

77. These enormous financial losses put a tremendous emotional strain on
McDonough, his wife, and sons (who lost millions of dollars also). Under the crushing weight of
these financial losses directly and proximately caused by Defendants' professional negligence and
fiduciary and contractual breaches, McDonough suffered a nervous breakdown in February of
2015. Rather than express compassion for a client suffering emotionally and psychically from $6
million in losses due to their incompetent trial performance, and their bill padding and over-
billing, the Defendants instead took the "low road,"” blaming the victim of their negligence and
misconduct, suggesting that the trial was lost because the jury did not believe his testimony, that
he was a "crazy man" who simply could not accept that the jury disbelieved him, and that he
should pay up another $1.25 million to them for the valuable service they rendered to him. The
callous insensitivity and hubris of BGR, Ross, George, and Gottfried are appalling.

V. CLAIMS FOR RELIEF
FIRST CAUSE OF ACTION

(For Professional Negligence [Legal Malpractice] Against Defendants BGR, Ross, and
Gottfried)

78. Plaintiffs reallege and incorporate Paragraphs 17 through 77, above, as though fully
set forth herein.

79. On February 24, 2014, pursuant to the BGR Engagement Letter, Plaintiffs retained
Ross and BGR to provide legal services to Plaintiffs in connection with the Knell Action, thereby
establishing an attorney-client relationship between the parties.

80.  As Plaintiffs' counsel in the Knell Action, BGR and Ross owed a duty of care to
Plaintiffs, requiring them to exercise the knowledge, skill and ability ordinarily exercised by other
similarly situated lawyers. Further, as a purported specialist in litigating and trying high-stakes,
complex litigation cases, the professional services rendered by Ross and BGR should have been
comparable to other complex business trial specialists, imposing upon Ross and BGR a higher,

specialist standard of care.
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81. Contrary to that duty, BGR, Ross, and Gottfried were professionally negligent in
not making and advancing at trial the obviously meritorious claim that a finding by the jury that
Knell breached his fiduciary duties to Plaintiffs constituted a breach of Section 7 of the Second
Restated Agreement ("Obligation of Good Faith and Fair Dealing") which in turn triggered
Plaintiffs' put option rights under Section 5 (3) and (4) of the Second Restated Agreement,
requiring Knell and SIMA to purchase Plaintiffs' interests in the Knell Partnership Entities at the
contractually-agreed strike price. Even though Ross was the lead trial lawyer, Gottfried, his
partner, had asserted the critical claim in BGR's FAC and should have brought to Ross' attention
the critical need to assert that claim at trial. His failure to do so was professionally negligent.

82.  The negligent acts and omissions of Ross, Gottfried, and BGR were below the
standard of care for comparable attorneys who practice in this community, especially attorneys,
like Ross, who specialized in handling complex business trials. Defendants' professional's
negligence was a substantial factor in Plaintiffs' loss of the Knell Action. The proper handling of
the trial of the Knell Action by Ross and BGR would have resulted in a collectible judgment in
Plaintiffs' favor, and would have resulted in a collectible, prevailing party attorneys' fee award in
Plaintiffs' favor under the Second Restated Agreement (instead of the other way around).

83.  Asadirect and proximate result of Defendants’ incompetence and professional
negligence, Plaintiffs have suffered compensatory damages in an amount to be proven at trial, but
estimated to be approximately $6 million.

SECOND CAUSE OF ACTION

(For Breach of Contract Against Defendants Ross and BGR)
84. Plaintiffs reallege and incorporate Paragraphs 17 through 77, above, as though fully
set forth herein.
8b. On or about February 24, 2015, Plaintiffs, on the one hand, and BGR and Ross, on
the other hand, entered into the BGR Engagement Letter (Exhibit D hereto) whereby Plaintiffs
retained BGR and Ross to provide certain legal services in connection with the Knell Action in a
competent fashion. Plaintiffs contract with BGR and Ross did not include Plaintiffs' consent to

any of the provisions of BGR's Standard Terms (Exhibit E hereto), because McDonough did not
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signal his consent to such terms by initialing the consent provisions on the underline space on the
right hand bottom corner of each page of the Standard Terms.

86. Plaintiffs performed all conditions, covenants, and promises required on their part
be performed in accordance with the BGR Engagement Letter, with the exception of those
conditions which Plaintiffs were prevented and/or relieved from performing by the acts and
omissions of the Defendants. Implicit in the parties' contract for legal services was the
requirement to perform such services competently and to not require payment for incompetent
services, to not bill excessively or dishonestly and to not require payment of excessive or
dishonest bills, and for BGR and its attorneys to comply with the Rules of Professional Conduct
(and other applicable laws) in the provision of their services and to not require payment of services
violating the Rules of Professional Conduct or other applicable laws.

87. Defendants BGR and Ross breached the BGR Engagement Letter by incompetently
failing to assert and advance at trial a clearly meritorious claim that should and would have
prevailed, and by over-filling and over-staffing the case, charging over $2 million in fees and costs
in a case in which the damages were only $2.8 million, and by refusing to turn over all client files
to Plaintiffs.

88.  Asadirect and proximate result of Defendants’ incompetence and contractual
breaches, Plaintiffs have suffered compensatory damages in an amount to be proven at trial, but
estimated to be approximately $6 million.

THIRD CAUSE OF ACTION

(For Breach of Fiduciary Duty Against All Defendants)

89. Plaintiffs reallege and incorporate Paragraphs 17 through 77, above, as though fully
set forth herein.

90.  Aclient's retention of a law firm gives rise to a fiduciary relationship between the
parties. The scope of an attorney's fiduciary obligations are determined as a matter of law based on
the California Rules of Professional Conduct, together with other statutes and general principles
relating to other fiduciary relationships. These fiduciary duties include duties of care and loyalty,

an obligation to keep the client informed, and on termination, a duty to promptly release to the
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client, at the client's request, all client papers and property, irrespective of whether the client has
paid for those materials.

91. In breach of their fiduciary duties and professional responsibilities to Plaintiffs,
Defendants BGR, Gottfried, and Ross committed the following wrongful acts and omissions:

A. Improperly staffed the underlying legal actions resulting in unnecessary and
excessive fees;

B. Failed to properly instruct, direct, assign, monitor and supervise the work of
attorneys and support staff, resulting in the unnecessary and duplicative
expenditure of time and excessive and unnecessary fees and costs;

C. Failed to conduct proper research, analysis and investigation regarding the
meritorious claim that should have been (but was not) asserted and advanced on
Plaintiffs' behalf, and regarding the related jury instructions and a special jury
verdict form for breach of contract that should have been (but was not) prepared
and submitted to the jury;

D. Failed to assert and advance the obviously meritorious claim that a finding by the
jury that Knell breached his fiduciary duties to Plaintiffs necessarily constituted a
breach of Section 7 of the Second Restated Agreement ("Obligation of Good Faith
and Fair Dealing™) which in turn triggered Plaintiffs' put option rights under
Section 5 (3) and (4) of the Second Restated Agreement, requiring Knell and SIMA
to purchase Plaintiffs' interests in the Knell Partnership Entities at the contractually-
agreed strike price; and

E. Failed to prepare and submit a related jury instruction and a proper special verdict
form for breach of contract in that regard.

92. Pursuant to California State Bar Rules of Professional Conduct 3-700(D) and 4-
100(B)(4), an attorney must release the client file to the client or the client's successor attorney
even if the client already has a copy of all or part of the file. Virtually everything in the client file
is the client's property. The principle of what constitutes a client's papers and property remains

unaffected by the termination of the attorney-client relationship or by the client's failure and/or
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refusal to pay outstanding legal fees or costs. Defendants BGR, Ross, Gottfried, and George
breached their fiduciary duties to Plaintiffs by refusing to deliver Plaintiffs' entire client files to
BGR's successor counsel in order to conceal from Plaintiffs the full nature and extent of the
deficiencies of Defendants’ incompetent representation of Plaintiffs in the Knell Action.
Defendants' actions were contrary to Plaintiffs' best interests and were done in the absence of good
faith and with a reckless disregard for Defendants’ fiduciary obligations to their former clients.

93.  As Plaintiffs' attorneys, Defendants also owed a duty to comply with California
State Bar Rule of Professional Conduct 4-200 and not to unreasonably or excessively bill
Plaintiffs. Defendants' fiduciary duties to Plaintiffs also included the obligation that Defendants
would perform the legal services in an efficient and cost effective manner, would not pad or
engage in deceptive and abusive billing practices, would charge litigation costs and expenses to
Plaintiffs at their own cost and without increase, and that Defendants would exercise their
fiduciary duty in respect to their fees, billings and costs charged. Defendants breached their
fiduciary duties to Plaintiffs by unreasonably and excessively billing Plaintiffs for the ultimately
incompetent legal services performed which caused millions of dollars in damages to Plaintiffs.

94.  Asadirect and proximate result of Defendants’ various fiduciary breaches,
Plaintiffs have suffered compensatory damages in an amount to be proven at trial, but estimated to
be approximately $6 million.

FOURTH CAUSE OF ACTION

(For Conversion Against All Defendants)

95. Plaintiffs reallege and incorporate Paragraphs 17 through 77, above, as though fully
set forth herein.

96. Rule 3-700(D) of the State Bar of California Rules of Professional Conduct
provides, in pertinent part, as follows:

Subject to any protective order or non-disclosure agreement, [the law firm must]

promptly release to the client, at the request of the client, all the client papers and

property. 'Client papers and property' includes correspondence, pleadings,

deposition transcripts, exhibits, physical evidence, expert's reports, and other items
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reasonably necessary to the client's representation, whether the client has paid for

them or not."

97. It is settled in California that the "client papers and property" that the client is
entitled to receive under Rule 3-700(D) belong to the client, and not to the law firm. The client's
ownership is not altered by the circumstances or the timing of the termination of the attorney-
client relationship, or by whether the attorney has been paid for his or her services.

98.  Accordingly, Plaintiffs are the owners of and have an immediate right to possess
the entirety of their client file presently in the possession of BGR (and its attorneys and staff),
including hard-copy documents and electronically-stored information. Plaintiffs' BGR client file
is Plaintiffs' personal property.

99. BGR, Ross, George and Gottfried have intentionally and substantially interfered
with Plaintiffs' personal property — their client file -- by failing and refusing to turn over the entire
and complete client file (including all hard-copy documents and electronically-stored
information), despite repeated requests. Rather than turn over Plaintiffs’ entire client file, as
required by law, Defendants have made a single, wholly-incomplete and inadequate production of
files and has refused to make the complete and fulsome production of Plaintiffs' property. On
information and belief, Defendants also have destroyed or failed to preserve client files despite
notice of their pending fee and malpractice dispute with Plaintiffs.

100. Plaintiffs did not consent to Defendants' withholding and destruction of documents
and digitally-stored information that constituted Plaintiffs' client file, which was and is their
personal property.

101. Plaintiffs have been harmed by Defendants' withholding and destruction of
Plaintiffs' client file in an amount subject to proof at trial; and Defendants' misconduct was a
substantial factor in causing Plaintiffs" harm.

102. Among other relief, Plaintiffs are entitled to reasonable compensation for the time
and money spent by Plaintiffs in attempting to recover their complete client file; for emotional
distress suffered by Plaintiffs as a result of their misconduct; and for such other special damages

as may be permitted under applicable law.
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103. Special damages are warranted because conversion of a client file by a law firm is
not readily amendable to a fair market valuation because the value of the file cannot be readily
determined. It was reasonably foreseeable that special injury or harm would result from the
conversion of Plaintiffs' client file and reasonable care on Plaintiffs' part would not have prevented
the loss.

PRAYER FOR RELIEF

Wherefore, Plaintiffs pray that this Court enter Judgment against Defendants, and each of
them, as follows:
A For compensatory damages for the acts complained of herein, in an amount to be

proven at trial;

B. For special damages as permitted by law;
C. For such pre- and post-judgment interest as permitted by law; and
D. For such other and further relief as the Court deems necessary or proper.

MARK ANCHOR ALBERT & ASSOCIATES

it

DATED: December 1, 2015

l q ——

By:

Mark Anchor Albert
Attorneys for Plaintiffs
Emmett McDonough, individually and as Trustee
of the McDonough Family 1996 Trust dated June
11, 1996, John T. McDonough Family Limited
Partnership , Stephen E. McDonough Family
Limited Partnership, and David J. McDonough
Family Limited Partnership
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RESTATED AGREE REGARDING PARTNERSHIP INTEREST

Partles

This AGREEMENT is entered into armong the following parties:

Family Holdings: The 1966 McDonough Family Trust, the John T, McDonough Family
Limited Partnership, the Stephen E. McDonough Family Linited Partnership, and the David J.
McDonough Family Limited Partnership {collectively the “Family Holdings™); and

Partnership Entities: 4333 PARK TERRACE , LLC and its maneger, James P, Knell;

. (collectively “4333 PARK TERRACE"); SIMA/CARIBBEAN ISLE, LLC; James P, Knell, its

Mansger {collectively “SIMA/CARIBBEAN ISLE"); 975 BUSINESS CENTER , LLC; James P,
Knell, its Manager (collectively “975 BUSINESS CENTER™); STONEBROOK SQUARE,
LTD; James P. Knell, its General Partner (collectively “STONEBROQOK"): SIMA
PROMENADEBRIARWOOD, LLC, a Californda limited Rability company ("PROMENADE™)
having James Knell and/or $ima Corporation as ity General Manager; SIMA MOUNTAIN
VIEW, LLC, a California Limited liability company; James P, Knell, its Manager (collestively
“SMVY™), (which is a merger of SMV and 215 Exchange, LLC a Delaware limited liability
company [*1219 Exchange”), and Cascade Village, LLC, a Delaware limited liability company
[“CASCADE"], collectively referred to herein for all purposes as “SMVY";.with all of the above
partnerships are collectively referred 1o herein for all purposes as the “Partnership Entities

(Entity)"; and
Knell: James P, Knell (“Knell™), an individual; and

Simy Corporation; Sima Corporation, its affiliates and subsidiaries (“Sira”); and

Yamshon Trust: Steven Lee Yamshon, Trustee of the Steven Yamshon Living Trust
dated July 6, 1999.

Partics: Family Holdings, Knell, Partnership Entities, and Sima are collectively herein
referred to as the “Parties.”

Regitals

WHEREAS, Kpell, Sima, as well as certain Limited Partnership entities have previousty
agreed to be obligated subject to certain terms and conditions pursuant to a written agreement
with Family Holdings entitted “AGREEMENT REGARDING CHANGES TO
PARTNERSHIP/LLC INTERESTS,” dated February 19, 2003( the “Partnership Agreerment™);
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and

WHEREAS. the parties to the Paitnership Agreement agree that the Partnership
Agreement shall be replaced in its entirety by this Agreement entitled the “Restated Agreement
Regarding Partnership Interests™ (hereinafler “Restated Partnership Agresment™): and

WHEREAS, SMYV has substituted a *Second Amended and Restated Limited Liability
Company Operating Agreement” jor the Sima Mountain View, LLC duted as of Febrvary 1,
2004, and a First Amendment to Cascade Operating Agreement dated February 1, 2004, as a new

operating agreement; and

WHEREAS, Family Holdings is desirous of investing Two Hundred and Eighty
Thousand ($280,000) Dollars (the “Reinvestment Monies™) into SMV; and

WHEREAS, Family Holdings is additionally desirous of investing the sum of Three
Hundred Thousand {$300,000) Dollars in PROMENADE subject to the terms and conditions ot
this Agreement; and

WHEREAS, the Yamshon Trust is also desirous ot investing One Hundred Thousand
($100,000) dollars into PROMENADE with the same rights as to PROMENADE which Family

Holdings hag under this Restated Partnership Agreement; and

WHEREAS, the Parties herein, for valuable consideration, receipts of which are hersby
acknowledged, have each agreed to modify their respective agreements with Family Holdings
and Yemshon Trust in writing as set forth herein below. )

Operative Proyvision

NOW, THEREFORE, based upon the warrantics and covenants contained herein, the
Parties agree as follows:

1. Restated Partnership Agreement. This Restated Pannersh.ip Agreement shall
replace the Partnership Agreement, with all of the Parties hereto bound by the terms and
conditions as set forth herein.

2. Access to Information, Without any limitation to the rights conceming inspection and
audit rights which Family Holdings hes in eech of the Parngrship Entities, Family Holdings shall

additionally have all statutory rights for inspection and access to the books and records of cach of
the Partnership Entities as desctibed in Catifornia Corporations Code Section 15634, Family
Holdings shall have the same access as the Manager/ General Partner would have to said books
and records without limitation or restriction. Family Holdings shatl have the right to access the
books and records of Sima of or concerning the interests which Family Holdings has in the

Partnership Entities.
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3, Financial Statements, Without any limitation as te the rights conceming inspection
and audits which each partner/member may have under the terrhs of the respective agreements
concerning the Partnership Entities, Family Holdings shall additionally be provided quarterly and

annuaj financial statements from the Partnership Entities. Family Holdings shalt have the right to

require the Partnership Entities to provide all necessary information and access to their respective
books and records in order to have Family Holdings conduct a fil and unabridged independent
audit of the Partnership Entities financial statements. The Parties agree that reasonable notice to
conduel such audits shall be two (2) calendar weeks. Any such aydit shall be conducted during
regular business hours at the offices of the respective Partnarship Entities.

4. Allgeation of Distributions as to Partnership Entitics. As to cach of the

Farinership Entities, except as otherwise set forth hereunder,-the amount of compensation from
net operating cash flow, above the amount of the “preferred refurn” paid to the Manager/General
Partner, shall be reduced from fifty (50%) percent to twenty-five (25%) percent with the Family
Holdings® percentage increased from fifty (50%) percent to seventy-five (75%) percent. The'
Manager's participation in the Net Refinancing or Net Sales Proceeds on the sale or refinance
(after repayment of all investor capital) shall be reduced from twenty-five (25%) percent fo
twelve and one-half (12,5%) percent, and Family Holdings shall be increased from seventy-five
{75%) percent to eighty-seven and one-half (§7.5%) percent.

¢ in Preferred Return for SMV and PROMENADE. As it relates to SMV
and PROMENADE Family Holdings shall be entitled to an increase in the “Preferred Retum”
from cight (B%) percent up to ten (10%) percent In the event there is income in excess of eight
{(8%) percent from the net operating cash flow necessary to pay thePreferred Return™ due

investors.

6, Put Option on Change of Manager. Family Holdings shall have the sole right, but

not the obligation, to compel any of the Partnersh:p Entities and/or Knell separately and/or
jointly, to purchase the Family Holdings' interest in the Partnership Entities within on¢ bundred
and twenty (1?.0) days, upon the oceurrence of any of the follgwing events: Knell/Sima is
removed, resigns, withdraws, and/or is no longer the Manager/General Partner of any one of the

" Partnership Entities; Knell/Sima; any of the Partnership Entities, has instituted an action (either

through arbitration or judicially) against Family Holdings or has an action instituted against
it/him in which Family Holdings is a party.:

The purchase price for Family Holdings’ interest by Partnership Entities/Knell for
Family Holdings' interest(s) under this paragraph shall be the greatest of the following amounts:

a) the amount of Family Holdings' pro rata interest as [ast established by an
appraisal completed withia one year prior to the notice of intent to exercise this

Put Option; or

by an amount equal to the fair market value of Family Holdings® pro rata interest
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as of the date of notice of Intent to exercise this Put Option as established by an
appraisdl by a certified appraiser selected by Family Holdings and the respective
Partnership Entity, which appraisai shall be completed within ninety (90) days of
Family Holdings' notice and paid by the invelved Partnership Entity,

c) The principal amount of the initial capital contribution made by Family
Holdings, as fo each Partnership Entity { which are agreed to be for all purposes as
follows):

i} 4333 PARK TERRACE the sum of Four Hundred and Twenty
Thousand ($420,000) Dollars;

ity SIMA/CARIBBEAN ISLE the sum of Three Hundred Thousand
($300,000) Dollars;

ity 975 BUSINESS CENTER the sum of One Hundred and Eighty
Thousand ($180,000) Dollars;

;‘q iv) STONEBROOK the sum of Three Hundred and Seventy-Five
Thousand ($375,000) Dollars; |

v) 8MV the sum of Two Hundred and Eighty Tﬁousand ($280,000)
Dollars.

vi) PROMENADE the sum of Three Hundred Thousand ($300,000)
Dollars,

vil) PROMENADE, as to the Yamshon Trust, the sum of One Hundred
Thousand ($100,000} Dollars,

d) Family Holdings shall retain its ownership as to the subject Partnership Entity
and all rights thereto unti} full payment is made. In the event Family Holdings'
interest is not timely purchased by the respective Partnership Entity and/or Knell
as set forth herein within one hundred and twenty (120) days respectively, then
interest shall accrue until such time as the consideration to be paid wnder this
paragraph is received by Family Holdings at the greater rate of ten (10%) percent,
simple interest, per annum, or the then existing current investor yield.

7. Put Option As to PROMENADE/SMY . In addition to the Put Option as set forth in
paragraph 6 herein above, for a period of forty-eight months from May 1, 2004, Family Holdings
shall have the sole right, for any reason whatsoever in its sole discretion, but not the obligation to
obligate PROMENADE/SMY and Knell both individually and/or jointly to purchase the Family
Holdings interest in PROMENADE/SMY for the sum equal to the initial capital contribution for
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each PROMENADE/SMYV, plus any accrued and unpaid prefeired return or other member
distribution, to which Family Holdings would be entitled to at the time of transfer of its interest

to PROMENADE/SMYV on the following terms and conditions:

a) payment shall be made within one hundred and twenty (120) days afler a
demand in writing to Knell/PROMENADE/SMY to repurchase its interest by

Family Holdings;

b) Family Holdings shall not be obligated to release its interest in
PROMENADE/SMY until full payment is made;

c) in the event Family Holdings is not purchased by PROMENADE/SMYV and/or
Knell as set forth herein within one hundred and twenty (120) days then interest
shall acerue untii such time as the initial capital contribution is paid in full at the
greater rate of ten (10%) percent simple interest per annum or the then existing
current investor yield,

8. Obligation of Good Fai ir Dealing. The Parties agree that in addigon to al}
the fiduciary duties which the Partmership Entities and Knell individually owe to Family
Holdings by virtue of their relationship with Family Holdings, both Kaell individuoally, and
Partoership Entities acknowledge that ithe have additional fiduciary duties to fully disclose to
Family Holdings all facts which may potentially adversely affect Family Holdings® interests in
the Partnership Entities. Knell and the Partnership Entitics represent that it/he will take no action
which would result in any of the Partnership Entities or Knell'galning any unfair economic
advantage at the expenss of the Family Holdings® interests.

9, Attorneys Fees and Costs, In the event of breach of this Agreement, all reasonable
costs and attomeys® fees incurred, or reasonably related to the enforcing of this Agreement,
including, but no! limited to, the enforcement of the Put Ofption as described herein above, and
all the reasonable costs and expenses incurred in any proceeding, including bankruptey,
associated herewith, shall be paid to the prevailing party. Interest on any unpaid amount due
hereunder shall bear interest at the mate of ten (10%) percent, simple interest, per annum, In
addition, all costs and aftormeys’ fees incurred in collecting any judgment shall be added to the

judgment upon application to the court.

10. Miscellangous.

Authority. The execution, delivery and performance of this Agreement have
been duly and effectively authorized by each of the Partnership Entities, No other actions on the
part of any of the Partnership Entities are necessary to authorize this Agreement or the
* transactions contemplated hereby, Each of the Partnership Entities shall provide an opinion letter
by its counse] that this Agreement is enforceable and that there are no further actions necessary to
ensure the validity of this Agreement, Bach of the Partnership Entities and Knell, jointly and
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severaily, agree to hotd harmless, indemnify and defend Family Holdings from any claim
asserted against Family Holdings by any third party contesting the validity or enforce ability of
this Agresment. '

Law, Forall purposes, this Apreement shall be construed in accordance with the
laws of the States of California. Venue for all purposes of this Agreement shall be Santa Barbara
County Superior Court, Anacapa Division, in Santa Barbare, California,

Successors/Transfers of Intergst, This Agreement shall be binding upon and

shall inure to the benefit of each of the Parties hereto and their respective subsidiaries, affiliates,
predecessors, successors, divisions, members, partners, managers, atiorneys, agents,
representatives, heirs, and upon all assigns, transferees, This Agreement shall be binding upon
any of Partnership Entities, irrespective of any merger and/or change of ownership, This
Agreement shall be binding upon, and inure to the benefit of the respective successors and

permitted assipgns of the Parties,

Partial Invalidity, In case anyone or more of the provisions contained in this
Agreement should be invalid, illegal or unenforceable in any respect, such provision shall be
deemed modified to the extent necessary to permit its enforcement under applicable law and the
validity, legality or enforce ability of the remaining provision$ hereof shall not be affected nor
impaired and shall remain in full force and effect,

Nofices. All notices, requests, instructions and other documents to be given
herein shall be deemed duly given if in writing and sent by registered or certified mail:

If to Family Holdings:

Emmett McDonough
~ 1201 Las Alturas
Santa Barbara, CA 93103

If to Yamshon Trust;

Steven Yamshon

P.0O. Box 7428

Newport Beach, CA 92657
Fax #: (714) 667-3552

With a copy to:
Thomas I, Dietsch, Esq.

924 Anscapa Street, Suite |-T
Santa Barbara, CA 93101

Page -6~

EM 2-13 00025 .

EXHIBIT 41-0006



rax #: (805) 963-2273
If to any of the Partuership Entities and/or Kneli:

115 W. Canon Perdido Strest, Suite 200
Santa Barbara, CA 93101

11, YAMSHON TRUST. The rights and obligations as set forth in paragraphs 2, 3, 4,
5.6, 7, 8, 9and 10 of this Restated Partnership Agreement shall apply with full force and effect
as between the Yamshon Trust, on the one hand, and PROMENADE, Knell and Sima, on the

other hand.

IN WITNESS WHEREOF, the Parties, through their duly authorized reprasentatives, as
appropsiate, have hercunta set their hands and caused this Agreement to be duly executed as of

the date and year first above written,

SIGNATURE PAGE FOLLOWS:
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Dated: May 2004

Drated: May 2004

Dated: May 2004

Dated: May 2004

Dated: May, 2004

K
}4

A _
JAMES P: KNELL, individually

SIMA CORPQEATION
s

L/,
By:
Name: .
Its: /
T

PARTNERSHIP ENTITIES

SIMA MOUNTAIN VIEW, LLC

H

/

By: . i
Name:
Its: &
7
4333 PARK TERK LL
5 W
By: 4
Name; /
Its;
PROMENA ARWOOD, LLC
By: v 5"
" Name: P
Its: !
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Dated: May ___ 2004

LY,
‘ /

Dated: May 2004 i V

By: 4 N’f’/

Name: _ 41 Y 7.

Is; ! . o

/5 BUSINESS

Dated: May ___ 2004 /I/ / //&?J

By: o L —

Name: __ f:‘ -

Its: /

7
YAMSHONT
oN TRUST DATED
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Dated: May L Th_2004

Dated: May 114 2004

Dated: May |\ . 2004

Dated: May _{) j:L 2004

WRWPDOCWICDONOUGSMY PARTY AMSHON.AGR

MILY HOLDINGS

THE 1966 McDONOUGH FAMILY TRUST

,7
/

o st N
Name: vawﬁ“ W\&-TLMWW
Tts: sy € d

THE JOHN T. McDONOUGH FAMILY
LIMITED PARTNERSHIP

f *{Wﬂﬁﬁu’ A 3 c«-a
Namc Coim oA PG DC-Wi M
Tt _ e Smas

>

THE STEPHEN E. McDONOUGH FAMILY.
LMP__E.«WMYEE&SLH—P

;\tisa:me -;JMM(}/ d

THEDAYID 3, MeDONOUGH PAMILY,
LIMITED RARTNERSHIE
By ‘{— e HV{‘(—L%WYL

Name p\,q. W‘-W V"“L
Its: T Sas
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EXHIBIT B



Ef‘}ﬂt t .

CEIRST RESTATED AGREEMENT RRGARDING PARTNERSHIP INTERESTS  ©

Parttes

This AGREEMENT is entered into among the falwing partics: -
: L},!jj!‘ﬂuigjﬁ_{ﬁgg:”fhc‘ t‘)é(i‘fv‘!cl-)nnough Famfiy Trust, the Johii ‘i‘.'McD'ér:o'tigh.f-‘m"ni']'gf._ - L

" Limited Partnership, the Stephen K. MeDonough Family Lioited Partnersaip, and the David ], -
- McDonough Family Linfied Partuership, which are coliectively referned to us the “Fomily . ¢

Holdings"; and

© .- Pannesship Entities: SIMA MOUNTAMN VIEW, LLC, a Califa nia fiited fiabitiy ~
company: FAMES P, KNGLL, Hy Manager, SIMA CASCANE VILLAGE, LLC, James 1) Koetl> . - .0,

its Mangger which colleciively is referred hercto'as “SMV™, and SIMA CCRONADOQ I’I;A?‘.f-\.{ L T
LLE:. a California limiwd Hability company ond it Maager, James Py Ka:li7Sima Corpapation, -
webiicli ure colteetively netereed to biein for all purposes as "CORONADO % with all of the, -
hictjvely refered to herein for all purposcs as the “Pirnership Ehfitiest? - o

L above partnerships eul
- ("Eatily™); and
Kacll: James I Koell CKacl®). on individual; aind
Shma Corgaratipn: Shng Corpowttion. Tis allilates and subsidiarics {'Sima™); and A
. Partles: Eamili Holdings, Knell. Pastnership Cntities, and Sima ae: colleatively herein 757 =
. referred fo usthe “Patfies.” S : S : R

vertain Litited Paciviciship entities have providusly o
" dgreed 10 be obligaied sehject to eertain reemis andconditions pursnant 1o a writieh ayrebmonl -
- with Family Holifings entitbed "AGREEMENT REGARTHNG CHAMGEY 0 . '
PARTNERSEHP/LLC INTERESTFS duwed Fobruary 19, 2003 which was Dereafior repls
Ca waiticn ugreement entifled "RESTATED AGREEMENT REGARDING PARTMNERST P
CNTERESTS™ dated Wiy 2004 { coflectiviely the “Prior Pannership Agreemuents™); and -

S WHEREAN K e, Siena, 7 well s

teedd hy

. }%"J-!ERE}\H; this Agreement is intendet! 1o affec osty Family Hold nos intevest i SMY
- and CORONADG wid ao other parties or entilies in the Prior Partnership Agrecniems which
shall rerain in fil] fives and effect without madification, alivration ar mncielment herein nuless -

exprussty set forth in thid Agreement; wind
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WHERF‘\H x\l\f is now nﬂf.nncr *Additioral Unitg" !‘far sale fri SMV for lhc purpase ul’, -
!)LH’ChdSii!Q aned developenr and improavement of a seven scre parcel LOM!:.,IIGEIS to Phase | of -
" the Project (Phass 27 vy be managed sind poverned by a Suondf\mendcc aid Restated 1. mnu.cl R

- Liability Compaive Gpeeting Agrecment dated Febraary 1, 2004, 35 amenced by a Virst _ -
|- Amendivéni ta Second Amended and Restated Linvited | dabitity Cumpany OpE!‘d[lnL Agn_emcm e

ch!cch\p: it 20&!(:310 ‘SMV Opu mng, :\Lrwmcm“}, aud 0T e o s TR )

s wm thh‘a mely Hoklmus aow hifds § mir.‘rt.s[x i \MV in i’ham* Tin the ity ol o
. §280,000 (the “Originn! Inveéstineit”) and desires to invest the tofal dddllmml bum uf 550 600 m
RO !ize Adcfnmnal Unm 1)[ Phase 2 (the "Additional {nvc*’lmcuh”}, dnd Dol

SR WIHIREAS l‘mnilvf{ohﬁn-w 1imndsmin\fest the stin ol‘fOr'u':'l'ftiiiclilx;é‘d"ﬁ't:t}; ’thh'r:a.:-id".':i'
'f$!.}f§ i}l!G}Doiiuwm LOI\ON‘\DO..:mI : R

s o “’I‘”&RE/\"& the Parties heréin, for valuabla consideiiion, reccipt C f‘wluch ix Ilm,by
T ome kndwlcdsxcd have each agreed {o amead and claciy Family Hnidwgs rights a5 10 thic Oncnml
“Havestarents it Adikisinal Tavesiments iy SMV and atso as o [-amtly Ho!cmqs m\‘es!mcm m

- COR()’!\ \DD in Wiiling as get !ouh hergin hdr;w

()_g_g: :t!__LP ’w g

e ,' \()‘W Hil H X0 ORI-., ba wiel u]wu the w'uldn!iu“ :md u)vcnmm unuamed hf‘ﬂ.lll 1ho
- Parties ,wu_eaw in{.m**: _ . R

h F()R()h_;\n(_)[ %IV P-u fuer th Dpc; ufmg_,iws emnenf Thie. .nig;ccmen! \hall Ew o
ellctivieas to the | ‘amily Holdings intecest in CORONADQ and its: pmmernip Opomunp, ’
CAgeenient: This Agrcement \Im!i alse apply o dnd be enfiniesble o5 to Fae ity Holdingss
 iiterest in SMY asTin batl the Original tnvestment dnd the i\:lrll!tff"aal Imwt nentin SMVy L oo
- ()pf‘rmm“ Ar,ru.nm:i i ity all ¢l the: Parties beevia bound by (he lumf‘ and’ umdttmm as s{'l }c)rtf{'

: hue.tn

- L2 &c'u's%"m ) b irmntion; Wu!mumn) Inma.rtum fof lhc rurlm wnr‘cmmg mqpu,lum tmc] S
" .nldtl rights which Fandly Jloldings ks in each ol the Partnerihip Batitics, Femily Holdinps shall®
addiiionatly hive all st tElJt()ly vights Tor inspection aud aecess 10 he books ard fecords ol vach o -5
. the Fartnership Entitics as desertbed in Calitoenia Corporations Code Section 1563 - Family. -
“Holdings shall have the sainc aceess ns the Mo wer/ General Prrmer wauld liave to- said books -
“and recofds withouwt fmittion or restriction. | '\uuiy Uoldings shull biave the cight ' access e
books and ecérds ol Nima concarning, referencing or |chmwr to the mrcrc 2E winch ¥ nmnly
_-Holds.w-ﬁ hn* in'the Purfnership Entities. . - -
T 3. lqn'\uu  Stirfements, Witheotany Hinitation ‘mto!hcmhl‘; cones mmgm\pccum}
" and audits which cach rtner/member may have arider the rerms of the respestive dgreemients
' cnmt.hmu the Par Immnp [ wities. Pamily Holdings shall audmonaf?y b prcwded qullrk rly aid -
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annual finuncial sete:n s from the Partinership Bntities. Family Holdiigs shali havetle right gy .~

Fequire the Partnership L intlies (o priteide alt necessary information and £0Cess 0 their respeeiive
.. books and fecards in onler o have Famfly Holdings contuct a il and urabridged independen .
- andit of the Partaership Entities financial stateients, The Partics agrec tlatteasonable notics 10
- conduei such audits shaft be twir (2) chlenclar weeks, - ARy such audit 8hal! be conduted diring
. regular husiness hours 1 the offices of the m_spccriv}:'I"a’rth’c;‘sl{:’p Bniidics. .

s as (0 l‘::;_méré‘-hlli l-fn't‘jfi_qg. As l'{:)"uz"!ch.nt'tlic', . o

L Al ot i ,
- Partnesship Eaiities. Sxeept as olfcrivise set fith hereunder, the amount of eompensation from -
- et operiting eash Tow. above the a '

Paginer. shall be reduced Fram by (309) pereent 1o tweity-five (25%) percent with the Famity
.- Holdings* percentagy increased lront (iftyr (50%) peréent to seventy-five (73%) percent. The
© . Mabagers Pacicision iy the Met Refinancing or Net Safes Uroceeds 6ir flc sabe or refinance
(after repayment ol ol investor capital) shall he rechiced from m‘fcnl}"-ﬁvo_(25%'j percent 1o -
twelve il one-halr ) L $%) pereci. sind Family Holdings shait pe increased teon suveRly-five
(75%) percent to ewbty-seven xl onchidf (87.5%) percent, - x. 7 . L S

5. Higrensdin Proféered Rurusi e SHIV e LCORONADG; - &

‘ , i ; creise in e “Prefeired Retarn? R - S
. eight t8%) peicent > Wt (HO%Y pdreent i the'eventihed i itome Tn'eheang oleight (§%)
" percent fronh the fiel orerting eash Now eSSy Wy puiy the' Preferecd Rev'ry due invesfors,

A K SMVE - Bl sl shotl b entitlind oG irere

;_xjgﬁa_q;'g),jjguixgggg; f-'iuniiy'!—iolcﬁngs shall Lo entiiied 10 A Tncresse in this Préferrad Retiy
- fromr seven (7%) porcen U o ten ¢ e ' '
< {T%) pervent Trons the mroperating cash ow iccessiey 1o piy the Preforred Returiy dug -
- tveston, ' - e e ‘
o e liis_.().ﬂiiﬂ!x_w,l.i-im:iggsi{jlﬂﬁﬁ}iéi, Family Holdings
not the obligation, 10 campel S : i
- to complute the parchawe of Family Holdings™ iiuerest in SMV and/or CC IRONADO within-one ‘
- . hendred and tventy 1129 days, upen swritlen notied by Famity boldings of tha aceurrence ol ang-
ol the Folivwibg eveints tihie “Natiee™y: (1) Kiveld dind o S s rémgved; res gns, witldraws,
- andfor i no longer 1. Manager/General Partner of gither o the Pivtnership Bntitics; (2),
“KnelSimea andfor either '
Sarbirration or judicialiy) ay

Shﬁﬂ_ﬁéﬁ{l!{m‘éélc right, bt

. aingt Family Holdings or has an fiction instiluted against it/him in
. which Family Holdings is named 3y a patsty {30 i1 8V, CORONADQ, Kanet andor Sima b -
.- bréached this Agrecngom cither jointly or supartely (43 il'there is any breach af Pricr ‘
Partvership Agreemens by Kirelt anclfor Sina roneceaing Family Holdings interesis therein,

- Vhe puechase price for Famil

o ¥ Holdings™ interest under Qs pacagraph 5 shatl bellh‘c: .
- greatest of the (bllowing ampunts; : o

.

'
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mount of thi “Prefetied Retura” paidtto thie Mahager/General - |

V) piereerd i the everit therg s incomi: in gkcoss of sovon N

V. CORONADO. Eaell and/or Sima eithier acparately of jointly, . -

MV anddor CORUNADO bas insiirited o legal action {either through- - .



a) the dollzr amown cqtint to !-‘éamifyHon‘din,gs’ pro rata inferest in CORONADC
oo aidor SMV (witho anydiscuum as to marketabilty or i to minority interest} gy
- last established by au appraizal completed within one year prinr (o the notiee of. .
intent 1 exercise this Pt Optionzor - IR
Yt dedlar smount égual 1o the faiemarket valug of Famiy Holdings® pio ot -~
- interest hvithone any discount s to markerabilly or as 1o m nority intervesty i 7 _
Do T CORGRADO mndfor SMV as of the date of notice ol'inten to sxercise this Pur ~ .- .- :
LT Optiodi as establishied by an appruisal by # certified appraiscr selected by Family - - L
- Holdingsanl the respeetive Pumieeship Entity, which approisal shafllbe - .= .77 )
P eoplcled within ninety (90) duys of Famiily Holdings* netize aud paid by fia’ T
- dwvibdved Partaership Ewrity. - A Sl s T

o) et principnt amount of the Total Capitd) lavested made by Family .- e

ol Hoklings. ax'to CORONARCO sndfor SMV. tagether with ani acerned andfer - e
wapied Prefirred Retans or aivy ether distributions due Famj ¥ Holdings. The Tom) . ¢ ¢

2 Ciipicdd Lwested for ihe puipost ol s paragioph 6 shall bo 1s follaws: . '+ o s

. Sy
P .

C Qo] Fpvestuient Additional Investmeni . Tota! Capital

The 1966 MeDonsi - - $100.000 . - $23.500 L swe3ser . .
. Fardiy Trust ol BRI : 7 T L
L Johi ¥ eDantnigh” TS eop00 I TAT R B R7S (T I
F;_unifyf.imigcd'l’nr(n_i:rxhip,' ‘ ST R B

- Stephen f McDimiigh' S G000 AR SEEN0 - e
- Famity Limited !’:n‘_u:_{r..hip__"V' v L T T

Das'}dlMcDonough 5> GD,_[JF}{)A 3 HLED T - .‘i,!d.H?Ei_:A_. e
o Fami!) Limited Pactnestup . 0 R U -

COCORONADO: T T . Sis0,000 -

L di e defeimination of the valueof Family Holdings! fntequst i (".'ORO'N.'-\DO_ e
T andior SV ghall be completed wirthin nincty £90) days of e Matice. [€oot, then’
- Fangily-Lialdings shal eleet the wetlod of valuation and complede the samy,

Fa we, -



ey Famil Holdings shalf rerain its ownership 53 o either t‘,‘ORONAE'J'O:ﬁhd/n'r_ R
- S and all vishes thereto ] (Wll paryment of theé amou detertvined heicinger . -
C iSRG, n the event Famity Haldings” iaterest {s not corvpleted by Wifidf- -0
0 payment of cash by COROMADO and/or SMV.as set fortl: biergin withity oni © - _‘
ST hundrdd and twenly {120 days, tien interest of (he total riount due shaflacerue
~ - Tuntil siieh fine a5 the considermtion to be puid undecthivpiragraph is received by
~o FPamity oldings 5 (e areater rafe oF ten' (£0%) percent, Simpte interést; per - ¢
. amtins, o the then existing crdnt investor vield, DU e

T Gendral Pt Optio As fp CORONA DO/SMYL. b sidditian 63 the Pt Optioi s ser- .-

e forih b paragraph & heréin itbove, for g periad of forty-cight moaths from 1May 1, 2605, Famity &0
0 Holdinps shall bave die sole right, for any reason whatsoever in fia sale tis Seetiomn, byt ol the: 0 .
~ obligaionte abliggic TORONADQ/SMY arid Knel bous indlividualty and/or joinily o piechage -, - SR

. the Fangy Holdinis imarest in CORONA DO/SMY Tor the sura cquat to the Toial Capital

- Invesumeni and weeried interest as set forth in puragraph & ubove, for efthet CORONADO aidi
C T SNV, plus any acctued and vapaid preferred rehiwn or other mefnbej d.i'sffiﬁitl]'()il;for\kllil:‘ﬁ' L

- Famity Holdings {Wouki be entitled 1ot the time of fengfer of fts Bubrest fCOROMADG adio

- 'SMV: on'the’ follwisy: wrms and conditions: <. 0 - . - P R

U demaind B iwriting o Kol Sima, CORCNADND, andf pp EMY 1o répurchinee e, -
: - gubject interest by Family Hotdinus; A e

’ '.fi!_';'1:1_&'1m-gu'shéi_ﬂ' be made within ane humi‘ré‘d':'u{d"h%;&ity'(LZd)liTils;s aficba.

- bY Family Holdings shalt sot be obliganed 1o relimse it§ Hiverest n CORONADG ERNRCI
T andfh SNV untit ol peyment js mader e T Tk

.Y i et Family Haldings is not-podchased by CORONADD; SMY, andor
CSIMLA Anddor Kuel as set torih herein within ond fnuidre am?rmémy'{ 120y days.
o0 {hén fterest shall accrue unil suely tine as the Inftial capital 6')9{1’5%}(1&"{'&11 18 patiaf -
i Billacthe greater rste of ten (H0%) peccent, simple intoeast pecininn, orthe s

thieit cxinéing current investor yield, o
S S-:.Q-_j)!ﬁ:i!.Li"_“.’!“‘!'_:Gi"‘jlﬂ'_iih-‘ii!i-i.li'?'.i.*Lfl_ﬂgl'fiugi Tht Parlies aggrec that in addition o)y © S
the fidm-i;uy'dutics whicl the Partivrstin Fivities and el ndividuslly owe to Faiily o0 -

- Holdings by vine oi'theit velationship with Family Hoklisps, Dotl Knell ind; siduitfly, sind.

- Pactnership E}}titigf: ackpewledae that ivive hine additional fiduckiry duties to fulty disctosa in
Family Hoktings alb lacts which mey pojentially adveusely allect Pamity Holdings? fileresis i
- the Parmciship Entities, Kool and the Partpership Hmities represent shat itthe will take nn action
- which would vesals in a0y of the Parinership Enities or Knelf gaining any unfiir cconomic *. .

advanfage at the expenes of the Family Holdings” interests.
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k '_‘Idw‘ of the Stes oF U

L permru:_daks:”ns o'l Parties,

lncluding, but not limited o, the
.. all the réasonable cosis and expenses ineurred in du
assaciateet hercwith, shatl be'paid to-the pr evailifg party,
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EXHIBIT C



SECOND RESTATED AGREEMENT REGARDING PARTNERSHIP INTERESTS

Parties

This AGREEMENT is entered into among the following parties:

Family Holdimgs: The 1966 McDonough Family Trust; the John T. McDonough
Family Limited Partnership; the Stephen E. McDonough Family Limited Partnership; and the
David J. McDonough Family Limited Partnership, which are collectively referred to as the
“Family Holdings™; and ‘

Partmership Emtitiess SIMA Village Faire, LLC , a California limited liability
company, and its Manager, James P. Knell/Sima Corporation. which are collectively referred to
herein for all purposes as “Village Faire”; OAC Athletic, LLC which is referred to herein for all
purposes as “OAC”, LC Apartments, LLC which is referred to herein for all purposes as “LC

Apartments”, with all of the above partnerships collectively referred to herein for all purposes
as the “Partnership Entities™; and

Knell: James P. Knell (“Knell”), an individual; and
Sima Corporation: Sima Corporation, its affiliates and subsidiaries (“Sima™); and

Parties: Family Holdings. Knell, Partnership Entities, and Sima are collectively
herein referred to as the “Parties.”

Recitals

WHEREAS, Knell, Sima, as well as certain Partnership Entities have previously agreed
to be obligated subject to certain terms and conditions pursuant to a written agreement with
Family Holdings entitled “AGREEMENT REGARDING CHANGES TO
PARTNERSHIP/LLC INTERESTS” dated February 19, 2003 which was thereafter replaced by
a written agreement entitled “RESTATED AGREEMENT REGARDING PARTNERSHIP
INTERESTS” dated May 2004 and thereafter replaced by a written agreement entitled “FIRST
RESTATED AGREEMENT REGARDING PARTNERSHIP INTERESTS” dated April 25.
2005 (collectively the “Prior Partnership Agreements™); and

WHEREAS, this Agreement is intended to affect Family Holdings interest in Village
Faire, OAC, LC Apartments and all of the other partnership interests in the Prior Partnership

Agreements which shall remain in full force and effect without modification, alteration or
amendment herein unless expressly set forth in this Agreement; and
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WHERH;IAS, Family Holdings has acquired an interest in Village Faire as a part of a
refinance of its interest in SIMA/Carribean Isle, LLC, a Delaware limited liability company
(“Carribean Isle”); and

WHEREAS, Family Holdings is acquiring four (4) units costing Two Hundred
Thousand Dollars ($200,000) in OAC; and ;

WHEREAS, Family Holdings is in the process of acquiring a Two Hundred and Fifty
Thousand ($250,000) Dollar interest in LC Apartments; and

WHEREAS, Family Holdings wishes to incorporate the terms of this Agreement as a

part of the operating agreements regarding its interest in Village Faire, OAC and LC
Apartments; and

WHEREAS, the Parties herein, for valuable consideration, receipt of which is hereby
acknowledged, have each agreed to amend and clarify Family Holdings’ rights in Village Faire.
OAC and LC Apartments, and as to all other Family Holdings investments as set forth herein
below.

Operative Provisions

NOW, THEREFORE, based upon the warranties and covenants contained herein. the
Parties agree as follows:

1. Yillage Faire/OAC/LC Apartments. This Agreement shall be effective as to the
Family Holdings interests in Village Faire, OAC and LC Apartments. This Agreement shall
also apply to and be enforceable as to Family Holdings interests in all investments it holds as
identified in the Prior Partnership Agreements with all of the Parties hereto bound by the terms
and conditions as set forth herein.

2. Access to Information, Without any limitation to the rights concerning inspection
and audit rights which Family Holdings has in each of the Partnership Entities, Family Holdings
shall additionally have all statutory rights for inspection and access to the books and records of
each of the Partnership Entities as described in California Corporations Code Section 15634.
Family Holdings shall have the same access as the Manager/ Genera] Partner would have to
said books and records without limitation or restriction. Family Holdings shall have the right to
access the books and records of Sima concerning, referencing or relating to the interests which
Family Holdings has in the Partnership Entities.

3. Financial Statements. Without any limitation as to the rights concerning inspection
and audits which each partner/member may have under the terms of the respective agreements
concerning the Partnership Entities, Family Holdings shall additionally be provided quarterly
and annual financial statements from the Partnership Entities. Family Holdings shall have the
right to require the Partnership Entities to provide all necessary information and access to their
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respective books and records in order to have Family Holdings conduct a full and unabridged
independent audit of the Partnership Entities financial statements. The Parties agree that
reasonable notice to conduct such audits shall be two (2) calendar weeks. Any such audit shall
be conducted during regular business hours at the offices of the respective Partnership Entities.

4. Allocation of Distributions as to Partnership Entities. The following described
division of distributions shall be effective for all of Family Holdings interests in the Partnership

Entities (Village Faire/lOAC/LC Apartments), and all Family Holdings interests in the Prior
Partnership Agreements. The amount of compensation from net operating cash flow and Net
Portfolio Income above the amount of the Preferred Return and/or Additional Monthly Return
paid to the Manager/General Partner, shall be reduced to twenty (25%) percent with the Family
Holdings’ percentage increased to seventy-five (75%) percent; the Manager/General Partner’s
participation in the Net Refinancing or Net Sales Proceeds/ Net Capital Proceeds on the sale or
refinance (after repayment of all investor capital) shall be reduced to twelve and one-half

(12.5%) percent, and Family Holdings shall be increased to eighty-seven and one-half (87.5%)
percent.

Family Holdings shall be entitled to an increase in the “Preferred Return™ in each of the
Partnership Entities from the stated existing Preferred Return up to ten (10%) percent in the
event there is income in excess of the amount necessary to pay the respective Preferred Return
due investors, in each of the Partnership Entities, from the net operating cash flow.

5. Put Option on Change of Manager/General Partner. Family Holdings shall have
the sole right, but not the obligation, to compel Knell and/or Sima. either separately or jointly.
to complete the purchase of Family Holdings" interest in Village Faire, OAC, LC Apartments.
or any of Family Holdings interest in the Prior Partnership Agreements within one hundred and
twenty (120) days, upon written notice by Family Holdings of the occurrence of any of the
following events (the “Notice™): (1) Knell and/ or Sima is removed, resigns, withdraws, and/or
is no longer the Manager/General Partner of the Partnership Entities; (2) Knell/Sima, Village
Faire, LC Apartments and/or OAC has instituted a legal action (either through arbitration or
judicially) against Family Holdings or has an action instituted against it/him in which Family
Holdings is named as a party; (3) if Village Faire, OAC, LC Apartments, Knell and/or Sima has
breached this Agreement, either jointly or separately; or (4) if there is any breach of Prior
Partnership Agreements by Knell and/or Sima concerning Family Holdings interests therein.

The purchase price for Family Holdings’ interest under this paragraph 5 shall be the
greater of the following amounts:

a) the dollar amount equal to Family Holdings' pro rata interest in Village
Faire/OAC/LC Apartments (without any discount as to marketability or as to minority
interest) as last established by an appraisal completed within one year prior to the notice
of intent to exercise this Put Option; or

b) the dollar amount equal to the fair market value of Family Holdings’ pro rata interest
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(without any discount as to marketability or as to minority interest) in Village
Faire/OAC/LC Apartments as of the date of notice of intent to exercise this Put Option
as established by an appraisal by a certified appraiser selected by Family Holdings and
the respective Partnership Entity, which appraisal shall be completed within ninety (90)
days of Family Holdings’ notice and paid by the involved Partnership Entity.

c) the total principal amount of the Total Capital Invested made by Family Holdings, as
to OAC. LC Apartments, and up to Ninety Five Thousand ($95.000) as to Village Faire,
together with any accrued and/or unpaid Preferred Return or any other distributions due
Family Holdings.

d) the determination of the value of Family Holdings" interest as set forth in paragraphs
a), b), or c) above in Village Faire/OAC/LC Apartments shall be completed within
ninety (90) days of the Notice. If not, then Family Holdings shall elect the method of
valuation and complete the same.

e) Family Holdings shall retain its ownership as to Village Faire/OAC/ LC Apartments
and all rights thereto until full payment of the amount determined under this paragraph 5
is made. In the event Family Holdings” interest is not completed by the payment of cash
by Knell/ Sima as set forth herein within one hundred and twenty (120) days, then
interest of the total amount due shall accrue until such time as the consideration to be
paid under this paragraph is received by Family Holdings at the then existing current
investor yield or ten percent (10%), whichever is greater.

6. General Put Option as to Sima Promenade/Briarwood LLC. On April 20. 2009,
Family Holdings validly exercised a general put pursuant to the First Restated Agreement dated
April 25, 2005 as to its interests in Sima Coronado Plaza, LLC, Sima Cascade Village, LLC
("SMV™), and Sima Promenade/Briarwood LLC. The Parties agree that that exercise of the
general put option is withdrawn, except that Family Holdings retains its right to exercise a
general put option only as to Sima Promenade/Briarwood LLC until December 31, 2011 under
the First Restated Agreement dated April 25, 2005, subject to the following terms and
conditions:

Family Holdings shall have the sole right, for any reason whatsoever in its sole
discretion, but not the obligation to obligate Sima and Knell both individually and/or jointly, to
purchase the Family Holdings interest in Sima Promenade/Briarwood LLC for the sum equal to
the total investment and the then accrued interest for Sima Promenade/Briarwood LLC, plus
any accrued and unpaid Preferred Return or other distribution, to which Family Holdings would
be entitled to at the time of transfer of its interest on the following terms and conditions:

a) payment shall be made within one hundred and twenty (120) days after a demand in
writing to Knell, Sima, and Sima Promenade/Briarwood LLC to repurchase the subject
interest by Family Holdings;
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b) Family Holdings shall not be obligated to release its interest until full payment is
made;

¢) in the event Family Holdings is not purchased as set forth herein within one hundred
and twenty (120) days, then interest shall accrue at the greater of ten percent (10%) or

the then existing investor yield until such time as the mmal capital contribution is paid
in full.

7. Obligation of Goed Faith and Fair Dealing. The Parties agree that in addition to
all the fiduciary duties which the Partnership Entities and Knell individually owe to Family
Holdings by virtue of their relationship with Family Holdings. both Knell individually, and
Partnership Entities acknowledge that it'he have additional fiduciary duties to fully disclose to
Family Holdings all facts which may potentially adversely affect Family Holdings" interests in
the Partnership Entities. Knell and the Partnership Entities represent that it’he will take no
action which would result in any of the Partnership Entities or Knell gaining any unfair
economic advantage at the expense of the Family Holdings’ interests.

8. Attormeys Fees amd Costs. In the event of a breach of this Agreement, all
reasonable costs and attorneys’ fees incurred, or reasonably related to the enforcing of this
Agreement, including, but not limited to, the enforcement of the Put Option as described herein
above, and all the reasonable costs and expenses incurred in any proceeding, including
bankruptcy. associated herewith, shall be paid to the prevailing party. Interest on any unpaid
amount due hereunder shall bear interest at the rate of ten (10%) percent, simple interest. per
annum. In addition, all costs and attorneys’ fees incurred in collecting any judgment shall be
added to the judgment upon application to the court.

9. Miscellaneous.

Authority. The execution, delivery and performance of this Agreement have been duly
and effectively authorized separately by Sima and Knell. No other actions on the part of any of
the Partnership Entities are necessary to authorize this Agreement or the transactions
contemplated hereby. Knell, and Sima agree as a material provision hereof to provide an
opinion letter by its counsel that this Agreement is enforceable and that there are no further
actions necessary to ensure the validity of this Agreement. Knell, and Sima each jointly and
severally agree to hold harmless, indemnify and defend Family Holdings from any claim
asserted against Family Holdings by any third party contesting the validity or enforce ability of
this Agreement or any portion hereof. The execution of this Agreement by James P. Knell as
General Partner and Member additionally obligates the Partnership Entities as identified in the
Prior Partnership Agreements to the terms and conditions which obligate them under this

Agreement.

Law. For all purposes, this Agreement shall be construed in accordance with the laws
of the States of California. Venue for all purposes of this Agreement shall be Santa Barbara
County Superior Court, Anacapa Division, in Santa Barbara, California.
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Successors/Transfers of Interest. This Agreement shall be binding upon and shall
inure to the benefit of each of the Parties hereto and their respective subsidiaries, affiliates,
predecessors, successors, divisions, members, partners, managers, attorneys, agents,
representatives, heirs, and upon all assigns, transferees. This Agreement shall be binding upon
any of Partnership Entities, irrespective of any merger and/or change of ownership. This
Agreement shall be binding upon., and inure to the benefit of the respective successors and
permitted assigns of the Parties.

Allocation of Interests Among Family Holdings. Emmett McDonough shall have the
right to allocate the investment made by the various members of Family Holdings as the funds
are invested which shall not affect any of the provisions of this Agreement.

Partial Invalidity. In case anyone or more of the provisions contained in this
Agreement should be invalid, illegal or unenforceable in any respect, such provision shall be
deemed modified to the extent necessary to permit its enforcement under applicable law and the

validity, legality or enforce ability of the remaining provisions hereof shall not be affected nor
impaired and shall remain in full force and effect.

Notices. All notices, requests, instructions, and other documents to be given herein
shall be deemed duly given if in writing and sent by registered or certified mail:

if to Family Holdings:

Emmett McDonough
1201 Las Alturas
Santa Barbara, CA 93103

If to amy of the Partmership Entities and/or Kneil:

115 W. Canon Perdido Street, Suite 200
Santa Barbara, CA 93101

10. Family Holdings® Rights. Notwithstanding anything to the contrary contained in
this Agreement, all the rights without exception of Family Holdings in the Prior Partnership
Agreements shall apply with full force and effect as between the Family Holdings on the one
hand, and Knell and/or Sima on the other hand.

IN WITNESS WHEREOQF, the Parties, through their duly authorized representatives,
as appropriate, have hereunto set their hands and caused this Agreement to be duly executed as
of the date and year below.

1/
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Dated: September L2010
Dated: September <2010
Dated: September .2010

Dated: September . 2010

- Dated: September ____, 2010

ESP.

JAMES P, KfLL individually

JAMES P. KNELL

N

JAMES P, LL. as Managing Member
and Geperal Partné

SIMA N

By:

Name:

Its:

SIMA Village Faire, LLC

By: /{

/

e [P
RN

Its:

~.

SIMA Promenade/Briarwood, LLC

-~ -~
N 7/

By: . \\ | "’&
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Dated: September , 2010

Dated: September ____, 2010

.
Dated: SeptembercAC , 2010

Dated: September (247, 2010

OAC ATHLETIC, LLC

By: \ / éf/

Name: Y
Its: / \
LC APARTME#I‘S. LLC "
] /7

By: * /| <
Name: \ /
Its: /\

AN

FAMILY HOLDINGS

T 966 MC Ml

or € 4w 0 WQ

Name: L {‘;w\w—*-{‘\’ VI\C";) onW)L

T .. MCDO

By: a QL’V*“’W W\\O
Namea EW\MG‘H‘ f\\(‘hﬁ!!ét}g\r\

Its: WW

H FAMILY
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Dated: September

Dated: September .

.2010

2010

DP HI

e J %MWMQ

b

Name:

Its: wvw-w-w;)}@"

THE DAVID J. MCDONOUGH FAMILY
L ED PARTNERSHIP

R W

Name: @ Zonmedd (W EI)GHC‘US L~

Its: PAA AN
()
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- v ' Andrew A, August
g BROWNE Ira G, Bibbero

oS

Lon S. Brody

Allan Browne

Eric M. George
Jonathan L. Gottfried
Christopher K. Lui
Elena Nutenko
Kevin F. Rooney

LOS ANGELES « SAN FRANCISCO Peter W. Ross

Joseph P. Russoniello
Benjamin D. Scheibe
Peter Shimamoto

Lee A. Weiss
Keith J. Wesley
Russell F. Wolpert
Lauren Woodland

February 24, 2014

Peter W. Ross
pross@bgrfirm.com

VIA U.S. MAIL AND EMAIL - emmettmcdonough@gmail.com

Mr. Emmett McDonough John T. McDonough Family Limited
Trustee of the McDonough Family 1996 Partnership
Trust, dated June 11, 1996 Stephen E. McDonough Family Limited
1201 Las Alturas Road Partnership
Santa Barbara, CA 93103 David J. McDonough Family Limited
Partnership

c/o Mr. Emmett McDonough
1201 Las Alturas Road
Santa Barbara, CA 93103

Re: Emmett McDonough, Trustee of the McDonough Family 1996
Trust, efc., et al. v. James Knell, et al.,
Santa Barbara Superior Court Case No. 1415007

Dear Emmett:

Pardon the formality of this letter, but California law requires that attorney fee
agreements be in writing. Consequently, this letter — together with the accompanying
Standard Terms of Retention of Browne George Ross LLP (“Standard Terms”) — will
serve as the fee agreement between John T. McDonough Family Limited Partnership,
Stephen E. McDonough Family Limited Partnership, David J. McDonough Family Limited
Partnership, and you, as Trustee of the McDonough Family 1996 Trust, dated June 11,
1996, (collectively, “you" or “Clients"), on the one hand, and Browne George Ross LLP
("BGR"), on the other hand, and will confirm the scope and terms of our engagement.

This agreement may not be changed or modified except by a subsequent document
signed by all of us.

424986 .1

Browne George Ross LLP | 2121 Avenue of the Stars, Suite 2400 | Los Angeles, California 90067
T (310) 274-7100 | F (310) 275-5697 | www.bgrfirm.com
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Browne George Ross LLP

Mr. Emmett McDonough
February 24, 2014
Page 2

Scope of Representation

Subject to the terms of this engagement letter, we will represent your interests
with respect to the case referenced above through trial and any post-trial motions.

Joint Clients/Conflict of Interest

We will be representing all of you in this matter.

Multiple representation may result in economic or tactical advantages. You
should be aware, however, that multiple representation may also involve significant risks.
Most important, multiple representation may result in divided or at least shared attorney-
client loyalties.

Based on the information that has been provided to us, we do not believe that our
representation currently involves any actual conflict of interest. However, because we
will be simultaneously representing multiple clients, there exists a potential conflict of
interest insofar as each clients may have different potential liabilities, benefits or views
regarding strategy and settlement. In the course of our representation, should any of the
interests of our joint clients actually conflict, we will endeavor to apprise you promptly of

any such conflict so that you can decide whether you wish to obtain independent
counsel.

Although we are not currently aware of any actual or reasonably foreseeable
adverse effects of such divided or shared loyalty, it is possible that our representation of
you and of the other clients we are representing may subsequently be materially limited
because of issues that arise. Furthermore, because we will be jointly retained by
multiple clients, in the event of a dispute between them, the attorney-client privilege
generally will not protect communications that have taken place between those clients
(including you) and attorneys in our firm. Moreover, pursuant to this “joint client”
arrangement, anything you disclose to us may be disclosed to any other jointly
represented clients.

Notwithstanding these risks, you have advised us that in this matter at the present
time you do not desire to seek other counsel, but instead you desire that we represent
the multiple interests and clients described above. We are required to bring this matter

to your attention and obtain your consent, as well as the consent of all co-clients, before
representing you in this matter.
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Browne George Ross LLP

Mr. Emmett McDonough
February 24, 2014
Page 3

Retainer

We have requested an initial retainer for this matter of $35,000. We will not be
able to undertake any work or make any appearances on your behalf until the retainer
has been paid and you have signed this fee agreement letter, initialed each page of the
Standard Terms, and returned both to us. The retainer will be placed in our client trust
account and will be applied against payment of our last statement for services and fees.
As soon as it has been determined that all costs pertaining to this matter have been
billed to BGR by the respective service suppliers, if there is any excess of the retainer
over the amount of the last statement and final costs, the excess will be refunded to you
at that time.

Fees For Services Rendered And Costs Advanced

All attorney and paralegal time will be billed at the standard hourly rates currently
prevailing at my firm. Please be advised, however, these rates are subject to revision as
set forth in the accompany Standard Terms. My current hourly rate is $650. | anticipate
that the work on your file will be carried out by me or attorneys billing at a lower hourly
rate. In addition, we will incur various costs and expenses in performing legal services
on your behalf, and you agree to pay for those costs and expenses in addition to our
hourly fees.

Success Fee

In addition to the compensation referenced above, you agree to pay BGR a
success fee of 10% of all monies recovered on your behalf (whether by judgment or
settlement) if the total recovery exceeds $10 million. This fee is not established by law
and is subject to negotiation between the parties.

Binding Agreement

Please carefully review this letter, as well as the accompanying Standard Terms.

You hereby acknowledge and represent that you have been advised to obtain
independent counsel to review and advise you regarding the terms, obligations, and
consequences of this agreement, including the accompanying Standard Terms, and you

acknowledge that you have done so, or, having been so advised, have voluntarily
chosen not to seek any such advice.
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Browne George Ross LLP

Mr. Emmett McDonough
February 24, 2014
Page 4

To indicate your understanding of and agreement to the foregoing terms and
conditions, including the accompanying Standard Terms, please sign this letter, initial

each page of the Standard Terms, and return both to me for our records.

Thank you for retaining BGR. We appreciate the confidence which you have

placed in our firm, and we intend to represent you vigorously in this matter. Please feel
free to call me if you have any questions.

| confirm that | have read, understand, and agree to all terms and conditions as
set forth above and in the Standard Terms.

T‘\ [ —7
Dated: ’.)// [ 2014

Dated: f)/ / o01a

[Signatures continue on next page]
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Very truly yours,

(ol

Peter W. Ross

P | T
(- \ i e
By q\ A ;j&%(,l__ \\5’*%\%

Emmett McDonough, Trustee of the
McDonough Family 1996 Trust,

dated June 11, 1996

-



Browne George Ross LLP

Mr. Emmett McDonough
February 24, 2014
Page 5

Stephen E. McDonough Family Limited
Partnership

Dated: %/ g 2014 By L r&‘amt—/_D @gi |

Its M"V@‘Ca{"‘/

David J. McDonough Family Limited
Partnershi

2 _ \
Dated: 3 l/ 7 2014 By d/: 2 ' ﬁdl&,@;ﬁ/ }/CZ
its . Mg A—

?,
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STANDARD TERMS OF RETENTION
OF BROWNE GEORGE ROSS LLP

Except as modified in writing by the accompanying engagement agreement or in another
writing sngned by Browne George Ross LLP (“BGR™) and the Client (as set forth in the
accompanying engagement agreement), the followmg provisions shall apply to the relationship
between BGR and the Client. These provisions are lmportant and should be reviewed
carefully by the Li_lellt prior to executing the accompanying engagement agreement.

1. Fees. Fees for BGR's services shall be based on time spent and the hourly billing
rates in effect at the time that the services are performed, By retaining BGR, the Client is
agreeing to each of the following billing practices:

(a) Block Biliing BGR'’s customary practice is for each timekeeper
(including attorneys, paralegals, legal assistants and clerks) to aggregate the activities performed
on a given matter during a particular day and to provide only a general descnptlon of those
activities without identifying how nunich time was spent on each particular task (i.¢,, time is not
broken out for individual tasks where more than one task is performed in a block of time).

(b) Mini_r_num Time Increments. Unless otherwise speqiﬁcaliy agreed in
writing, BGR’s attorneys, paralegals, legal assistanits, clerks, and other timekeepers shall bill
their time in minimum jncrements of a quarter of an hour.

()  Billing Rate Increases. The billing rates of BGR's
attorneys, legal assistants, clerks, and other timekeepers vary, depending generally on the
experience and capabilities of the persons involved, and BGR adjusts these rates from time to
time. The Client specifically agrees that BGR shall not be required to provxde the Client with
any notice of such increases beyond setting forth the applicable hourly rates in the monthly
invoices that are provided to the Client.

(d) Tasks That Will Be Billed to the Client. The time for which the Client
will be _charged includes all time spent by BGR’s personnel on behalf of the Client including, but
not limited to, in telephone and office conferences with the Client and with other attorneys,
witnesses, consultants, court personnel, and others; in confererices among BGR’s legal
personnel; performmg factual investigation; performing legal research; drafting letters, emails,
agreements, pleadings, briefs and other documents; traveling; wanmg in court; and on
depositions and other discovery proceedings. (‘onqmem with a “teain approach,” BGR miay use
multiple personnel, including multiple attorneys, on the same or similar activities and may
charge for each individual invoived in such activities, including but not limited to (i) prcparmg
for and attending deposmons (ii) preparing for and attending court hearings, (iii) preparing for
and attending mcctmgs with the Client or others, or in conversations with the Client or others,
and (iv) engaging in intra-office conferences among attorneys, paralegals, and others.

2. Costs and In-House Services. In addition to fees, BGR will bill for costs and
expenses incurred and anciflary services provided. The Client agrees to pay for those costs and
expenses in addition to BGR’s hourly fees. The costs and expenses commonly include, but are
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not limited to, computer research time (including among others Westlaw or Lexis), process
servers’ fees, fees fixed by law or assessed by courts or other agencies, photocopying costs,
messenger fees, delivery service fees, travel expenses (including mileage, parking, airfare,
lodging, meals, and ground tr'mspmtatlon), fong-distance telephone charges, word processing
expenses, secretarial overtime, and filing fees. Certain of such items may be charged at more
than BGR’s direct cost to cover ifs estimated, associated overhead. Unless special arrangements
are made, BGR does not take responsibility for paying fees and expenses of third partics (such
as, for example, court reporters and v1deographers) which will be the Client’s responsibility and
may be billed directly to the Client.

3. Rctaine: Payments. In addition to any retainer to which we have currently
agreed BGR reserves the right, as a condition to the provision of further services, to require an
increase in the retainer: (i) within 60 days of trial or arbitration, (ii) in the event thal the amount
of work which BGR is called upon to perform, or expenses BGR is required to incur, exceeds
BGR’s current expectation, or (iii) in the event of the Client’s failure to make timely payment of
BGR’s invoices, BGR reserves the right to apply any retainer held by BGR on the Client’s
behalf to satisfy any unpaid invoice for fees or expenses owed to BGR, even if that retainer was
initially proyided for a matter different from the one to which the retainer is applied. As set forth
more fully in Section 20, the Client grants BGR a security interest in all retainers paid to BGR to
secure payment of BGR’s invoices for fees and expenses,

4, Estimates Not Binding, Although BGR may furnish estimates of fees or costs
that are 'mtrcu)ated to be incurred, these estimates are not binding, are subject to unforeseen
circumstances, and are by their nature inexact, Accordingly, the Client shall remain obligated to
pay BGR's fees and costs irrespective of whether they exceed any estimates or budgets that BGR
may provide, unless othcrwrse agreed in a sighed document.

5. Billing and Payment, Fees and expenses are generally billed monthly and are
due and payable within 30 days of the date of our statement. BGR expects prompt payment,
BGR reserves the right to postpone or defer providing additional services or to discontinue the
representation if billed amounts are not paid when due. In addition, BGR reserves the right to
charge simple interest at 10% per annum on all sums, whetlher for fees or costs, not paid within
30 days of the date of our statement. BGR's failure to lmpose this interest charge on any
pasticular occasion, or on multiple occasions, is not a waiver of BGR's right thereafter to impose
this charge on any other occasion, Questions regmdmg the amount or descriptions set forth on a
bill must be raised in writing within 30 days of receipt of the bill, or they are waived.

6. Insurance. Unless otherwise agreed in a signed document, BQR shall have no
responsibility to investigate or evaluate whether insurance is available for any matter covered by
this engagement or to tender any matter covered by this engagement to any insurance carrier.

7. Termination by the Client, The Client has the right at any time, in the Client’s
sole discretion, 1o terminate BGR’s services and representation, provided that any court in which
BGR is representing the Client allows BGR’s withdrawal from such representation. Upon
termination, the Client wilt remain obligated to pay for all services rendered and costs incurred
on the Client’s behalf puor to the date of such termination or which are reasonably necessary
thereafter,
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8. Termination by BGR BGR reserves the right to withdraw from representing the
Client for any reason, including among other things the Client’s failure to honor the terms of this
engagement agreement, the Client’s failure to make timely payment of any invoice, the Client’s
failure to cooperate or follow BGR’s advice on a material mater, or if any fact or circumstance
arises that, in BGR’s view, renders our continuing representation unlawful or unethical. If BGR
elects to withdraw, the Client will take all steps necessary to free BGR of any obligation to
perform further services, including the execution of any documents necessary to complete
BGR'’s withdrawal and/or the substitution of other attorneys in pface of BGR. BGR will be
entitled to be paid immediately at the time of withdrawal for all services rcndered and costs

incurred on the Client’s behalf.

9. Date of Termination. BGR’s representation of the Client will be considered
terminated at the earlier of (i) the substantial completion of BGRs substantive work for the
Client, (ii) the Client’s termination of the representation, provided BGR’s withdrawal is allowed
by e_a_ch court in which BGR is representing the Client, or (iii) BGR’s withdrawal from the
representation. ‘

10.  Related Activities, If any claim or action is brought against BGR or any of its
personnel based on the Client’s ncgh gence or misconduct, or-if any employee or member of
BGR’s professional staff is asked or required to testify or produce documents as a result of
BGR’s representation of the Client, or if BGR must defend the conﬂdent_mhly of the Clieat’s
communications in any proceeding, the Client agrees to pay BGR for any resulting attorney’s
fees, costs, or damages, including the hourly charges of BGR’s professional staff, even if BGR’s
representation of the Client has ended.

[1.  NoGuarantee of Qutcome. BGR does not and cannot guarantee any outcome in
a matter. Rather, any expressnons on BGR's part concerning the potential outcorme of the
Client’s legal matters are expressions of BGR's best professional judgment, Such opinions are
necessarily limited by BGR's knowledge of the facts and are based upon the state of the law at
the time they are expressed, BGR dogs not guarantee the outcome of the matter on which BGR
is representing the Client, and the Client agrees to pay BGR’s fees and costs regardless of any
outcome, absent a specific written agreement to the contrary signed by the Client and BGR,

12, Identity of the Client. BGR’s client for the purpose of its representat:on is only
the person or entity identified as the Client in the engagement agreement accompanying these
Standard Terms of Retention. Unless expressly agreed in a signed document, BGR is not
undertaking the representation of any related or affiliated person or entity, nor any patent, sister,
subsidiary, or affiliated corporation or entity, nor any of their or the Client’s officers, directors,
agents, partners, or employees (except that BGR may elect to represent, at the Client’s request,
certain of the Client’s officers, directors, or employees solely in their representative capacities as
constituents of the Client, and 1ot in their individual capacities, without a further signed
document.) The Client acknowledges and agrees that there are no third-party beneficiaries of

any kind to BGR’s engagement.

13, Client’s Duty of Cooperation/Notice of Material Client Events. The Client
will cooperate fully in BGR’s efforts on the Client’s behalf, Morcover, the Client witl cooperate
with BGR in efforts to comply with BGR’s professional responsibilities relating to the
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representation, including responsibilities relating to conflicts of interest as well as other matters.
Without limiting the foregoing, the Client (i) acknowledges that any change of control, merger,
consolidation, recapitalization, insolvency, bankruptcy, reorganization, acquisition or sale of
material assets or equity interests, or similar transaction or event involving the Client (any such
transaction or event, a “Material Client Event”) may have conflict-of-interest and other
implications for BGR's representation of Client, and (ii) agrees to notify BGR promptly in
wiiting of any such Material Client Event and to provide BGR such information as it may
reasonably request relating to such Material Client Event, to provide BGR with a reasonable
opportunity to adequately evaluate and address any implications of the Material Client Event.

14, Client's Duty To Preserve Evidence. Because this matter involves litigation,
the Client has a legal duty (i) to preserve, and (ii) to stop unplementmg any policies or practices
that involve destruction, deletion, and/or overwriting of, documents, records, data, and/or other
evidence (including, but not limited to, email messages and other documeénts, records, and data
that are electronically stored) that have, or might be claimed by any party to have, any relevance
whatsoever to the facts, circumstances, events, and/or issues involved in this matter, or that
mlght be claimed by any party to have the potential to lead to the discovery of any relevant
evidence concerning this matter, The Client agrees to comply with the duties set forth above,
and agrees to take all actions necessary to ensure those duties are complied with (including, but
not limited to, notifying and instructing orally and in writing all appropriate. employees and other
persons in the Client’s control to take all actions necessary to comply with those duties.) The
Client acknowledges that its failure to comply with these duties could potentmlly result in serious
negative consequences to. the Client in this matter, including but not limited to (i) court orders
striking the Client’s pleadings, entering judgment against the Client, precl uding the Client from
introducing evidence and precluding the Client from disputing certain issues, (i) giving
instructions to the jury that are damaging to the Client’s case, and (iii) imposing monetary
sanctions or awards requiring the Client to pay the other parties’ attorneys’ fees and costs.

15.  Payment Notwithstanding Dispute. In the event of any dispute that relates to
BGR’s entitlement to any payment, all amounts billed by BGR shall be paid by the Client, which
may thereafter dispute the propriety of the billing and seck a refund,

16, BGR’s Document Retention and Destriiction Policy, It is BGR’s policy to
maintain documents in storage for a period of one (1) year after the conclusion of a matter.
Upon the expimtion of that period, all documents in a file will be destroyed and discarded
without further notice to Client, Accordingly, if there are any documents or papers that the
Client wishes to remove from its file at the conclusion of a matter, the Cllent must advise BGR
of thal request to ensure that the documents arc not dcstroycd

17.  Patents and 'Irademarks. Unless otherwise agreed in a signed writing, BGR
does not undertake to advise or to provide reminders to the Client with respect to the due date of
maintenance fees for any patent or trademark or to pay such fees on the Client’s behalf,

18,  Disqualification of Other Counnsel. It is a serious matter to seek to disqualify an
attorney or law firm from representing another paity in a legal proceeding or transaction. The
Client agrees that BGR shall have the discretion to decide, in its sole judgment, whether to seek
to disqualify an altorney or law firm from representing another party in a legal proceeding or
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transaction, irrespective of the basis on which disqualification could be sought. If BGR declines
to seek to disqualify an attorney or law firm from representing another party in a legal
proceeding or transaction, the Client shall remain entitled to engage alternative counsel to
undertake such work.

19, Claims Against Other Attorneys. Unless otherwise specifically agreed in
writing, BGR does not, and will not, undertake to advise the Client with respect to any claims or
potential claims that the Client may have against other law firms or attorneys who either
currently represent, or have previously represented, the Client, The Client hereby agrees and
acknowledges that unless BGR specifically agrees in writing to undertake such a duty, BGR
shall have no duty to advise the Client concerning such matters, even if BGR actualiy knows or
should know of the existence of such claims or potential claims, The Client further agrees that
unless otherwise specifically agreed in writing, to the extent the Client wishes to consider any
claims or potential claims against any other law firms or attorneys who either currenliy represent,
or have previous| y represented, the Client, the Client shall consult with other counsel of its own
‘choosing concerning such claims or potent:al claims, Further, the Client acknowledges that the
statute of limitations in California for bringing claims against attorneys is generally one year
from the date the Client suffers any injury, though that period may be tolled or extended under
certain circomstances as provided by law.

20. Attomeys’ Lien Securnty Interest, The Client hereby grants to BGR (D a
contractual lien pursuant to California Civil Code section 2881 on any and all claims or causes of
action (and all proceeds lhereof) that are the sub_}ect of BGR’S representation of the Client and
(ii) a security interest in any retainer paid to BGR in connection with BGR’s representation of
the Client (and all interest thereon and other proceeds thereof). This attorneys’ lien, as well as
this secunly interest in any such advance, will each be for any sums due and owing to BGR for
its services and any amounts advanced by BGR on the Client’s behalf. This attorneys’ lien will
attach to any recovery that the Client may obtain, whether by arbitration, mediation, judgment,
settiement or otherwise, If lequested by BGR, the Client agrees to execute a financing statement
(UCC-1) and/or an appropriate deposit account or securities account control agreement in
connection with the attomeys lien and/or the security interest granted to us hereby.

21, Scope of Representation; Application to Subsequent Matters. The scope of

BGR’s repre%ntatuon of the Client is limited to the specific matter or matters identified in the
accompanymg engagement agreement and such additional matters as to which the Client and
BGR may in their mutual discretion agree from time to time, In each case, BGR’s agreement to
any expansion of the scope of its representatmn of the Client will be subject, among other things,
to such additiopal conflict checks, waivers, retainers, approvals, and other arrangements as BGR
may in its professional _|udgment deem necessary or appropriate in the circumstances, Except as
otherwise expressly provided in any writlen engagement agreement (or a written amendment of a
prior eng’}gcmem agreement) between BGR and Client entered into in connection with such
expansion of the scope of BGR’s rep:esentatton the agreement reflected in these Standard Terms
of Retention, and in the accompanying engagement agreement, applies to BGR’s current
representation of the Client and to any subsequent matters that BGR agrees to undertake on the
Client’s behalf.

376311 5 initials



22.  No Modification Except by Signed Writing., No provision of the

engagement agreement or the Standard Terms of Retention can be waived, modified, amended,
or supplemented except in a writing that i is signed by authorized rep:escntauvcs of both BGR and

the Client,

23.  Integrated Agreement. The engagement agreement and these Standard Terms
of Retention constitute the entire understanding and contract between the Client and BGR with
respect to the subject matter referred to herein, Any and all other representations,
understandings, or agreements, whether oral, written, or implied, are merged into and superseded
by the terms of the engagement letter and the Standard Terms of Retention,

24,  Dispute Resolution. BGR AND THE CLIENT AGREE THAT ANY DISPUTE
BETWEEN THEM REGARDING ANY MATTER RELATED TO OR ARISING OUT OF
BGR'S ENGAGEMENT BY THE CLIENT, OR ANY PARTY’S PERFORMANCE OF THE
AGREEMENT GOVERNING BGR’S SERVICES (INCLUDING, BUT NOT LIMITED TO,
THE QUALITY OF THE SERVICES THAT BGR RENDERS, CLAIMS FOR
MALPRACTICE OR PROFESSIONAL NEGLIGENCE OR COLLECTION OR PAYMENT
OF BILLS, FEES OR COSTS) SHALL BE RESOLVED BY CONFIDENTIAL
ARBITRATION IN LOS ANGELES, CALIFORNIA, BY A SINGLE ARBITRATOR FROM
JAMS, WHO MUST BE A RETIRED JUDGE, HAVING SERVED ON ANY FEDERAL
COURT LOCATED IN CALIFORNIA, OR THE CALIFORNIA SUPERIOR COURT, OR A
HIGHER COURT OF THE STATE OF CALIFORNIA. THE RULES AND PROCEDURES
OF JAMS SHALL GOVERN THE PROCEEDINGS, INCLUDING THE SELECTION OF THE
ARBITRATOR, BOTH BGR AND THE CLIENT HEREBY WAIVE ANY CLAIM THAT
LOS ANGELES, CALIFORNIA IS AN INCONVENIENT FORUM, OR THAT EITHER
PERSONAL OR SUBJECT MATTER JURISDICTION IS LACKING IN LOS ANGELES,
CALIFORNIA. WITHOUT LIMITING THE GENERALITY OF THE FOREGOING, BGR
AND THE CLIENT AGREE THAT ALL QUESTIONS,AS TO WHETHER OR NOT AN
ISSUE CONSTITUTES A DISPUTE SUBJECT TO ARBITRATION UNDER THIS
SECTION, SHALL BE RESOLVED BY ARBITRATION IN ACCORDANCE WITH THIS
SECTION. ALL DISPUTES SHALL BE RESOLVED IN ACCORDANCE WITH THE
SUBSTANTIVE LAW OF THE STATE OF CALIFORNIA (INCLUDING BUT NOT
LIMITED TO ALL STATUTES OF LIMITATION APPLICABLE TO ANY CLAIM
ASSERTED IN THE ARBITRATION), WITHOUT REGARD TO CONFLICT-OF-LAW
PRINCIPLES. THE ARBITRATOR SHALL HAVE THE POWER TO IMPOSE ANY
SANCTION AGAINST ANY PARTY PERMITTED BY CALIFORNIA LAW. ANY AWARD
SHALL BE FINAL, BINDING AND CONCLUSIVE UPON THE PARTIES, AND A
JUDGMENT RENDERED THEREON MAY BE ENTERED IN ANY COURT HAVING
JURISDICTION THEREQF, THE CLIENT IS ADVISED THAT, BY AGREEING TO THIS
PROVISION, THE CLIENT IS GIVING UP THE RIGHT TO A JURY OR COURT TRIAL
AND THE RIGHT TO APPEAL.

NOTWITHSTANDING THE ABOVE, THE CLIENT MAY FIRST RESORT TQO NON-
BINDING ARBITRATION PURSUANT TO THE FEE ARBITRATION PROCEDURES OF
THE STATE BAR OF CALIFORNIA, AS SET FORTH IN CALIFORNIA BUSINESS &

PROFESSIONS CODE SECTIONS 6200 ET SEQ. IF THE CLIENT CHOOSES TO RESORT
TO SUCH NON-BINDING ARBITRATION AND THE NON-BINDING ARBITRATION
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FAILS TO RESOLVE FULLY THE PARTIES' DISPUTE, EITHER PARTY MAY THEN
DEMAND BINDING ARBITRATION PURSUANT TO THE TERMS OF THIS SECTION 24
WITHIN 90 DAYS AFTER RECEIVING THE AWARD IN THE NON-BINDING
ARBITRATION.

25.  Seyerance, If any provision of these Standard Terms of Retention of BGR is held
invalid, void or unenforceable, the balance of the provisions shall, nevertheless, remain in full
force and effect and shall in no way be affected, impaired or invalidated. The waiver of any one
provision shall not be deemed a waiver of any other provision herein.
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BROWNE GEORGE ROSS LLP

Peter W. Ross (State Bar No. 109741)
pross@bgrfirm.com

Jonathan L. Gottfried (State Bar No. 282301)
jgottfried@bgrfirm.com

2121 Avenue of the Stars, Suite 2400

Los Angeles, California 90067

Telephone: (310) 274-7100

Facsimile: (310) 275-5697

Attorneys for Plaintiffs

EMMETT McDONOUGH, et al.

SUPERIOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF SANTA BARBARA — ANACAPA DIVISION

EMMETT MCDONOUGH, as Trustee of the
MCDONOUGH FAMILY 1996 TRUST
DATED JUNE 11, 1996;

JOHN T. MCDONOUGH FAMILY
LIMITED PARTNERSHIP;

STEPHEN E. MCDONOUGH FAMILY
LIMITED PARTNERSHIP; and

DAVID J. MCDONOUGH FAMILY
LIMITED PARTNERSHIP,

Plaintiffs,
vs.

JAMES KNELL;

SIMA CORPORATION;

SIMA MANAGEMENT CORPORATION;
WEST COAST ATHLETIC CLUBS;

4333 PARK TERRACE, LLC;

975 BUSINESS CENTER, LLC;
CASCADE VILLAGE, LLC;

SIMA PROMENADE/BRIARWOOD, LLC;
SIMA CORONADO PLAZA, LLC;

LC APARTMENTS, LLC;

SIMA VILLAGE FAIRE, LLC;
SIMA/CARIBBEAN ISLE, LLC; and
DOES 1 to 100, inclusive,

Defendants.

437268.1

Case No.: 1415007
The Honorable Thomas P. Anderle

FIRST AMENDED COMPLAINT FOR

. Fraud

. Breach of Contract

. Negligent Misrepresentation
. Breach of Fiduciary Duty

. Open Book Accounting
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DEMAND FOR JURY TRIAL

Action filed: December 21, 2012
Trial Date: October 7,2014
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1. All allegations made in this complaint are based upon information and belief,
except those allegations which pertain to the named Plaintiffs, which are based on personal
knowledge. The allegations of this complaint stated on information and belief are likely to have
evidentiary support after a reasonable opportunity for further investigation or discovery.

SUMMARY OF CASE

2. This casebconcerns a Ponzi scheme. Starting in 2003, James Knell agreed to
guarantee Plaintiffs’ investments in certain real-estate ventures. After Plaintiffs invested their
money, Knell falsely represented that Plaintiffs’ investments were profitable and claimed to pay
distributions to Plaintiffs from these profits. In fact, the ventures were losing money, and Knell
paid distributions to Plaintiffs from their own equity.

3. Knell falsely represented to Plaintiffs that he would be a fiduciary and disclose all
facts that could potentially adversely affect Plaintiffs’ interests in the investments. Knell neither
disclosed to Plaintiffs that he had a prior federal conviction for lying on loan applications nor did
he disclose that he had continued to lie on real estate loan applications for properties in which
Plaintiffs invested.

4. Meanwhile, Knell and the other Defendants profited handsomely from their scheme
by secretly loaning money to the real-estate ventures, charging high interest rates, and then timely
paying themselves back using the capital of Plaintiffs and other investors.

5. When Plaintiffs attempted to cash out of their investments and obtain their
promised return, Defendants refused and exposed the reality of their Ponzi scheme.

6. The conduct of Knell and the other defendants was, among other things, fraudulent,
in breach of their contracts, and in breach of their fiduciary duties. As a direct and proximate
result of Knell and the SIMA Defendants’ unlawful behavior, Plaintiffs have suffered substantial
damages in an amount to be proven at trial.

JURISDICTION AND VENUE

7. The Superior Court of Santa Barbara County has jurisdiction to hear this case

because the damages sought exceed the jurisdictional minimum necessary to constitute an

unlimited civil case.
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8. The circumstances from which this case arises occurred within the County of Santa
Barbara, State of California.

PARTIES

A. The Plaintiffs:

9. At all times mentioned herein, Plaintiff Emmett McDonough was and is Trustee of
the MCDONOUGH FAMILY 1996 TRUST, dated June 11, 1996, a California trust. In all
agreements between the parties, MCDONOUGH FAMILY 1996 TRUST is erroneously referred
to as “The 1996 McDonough Family Trust.”

10. At all times mentioned herein, Plaintiff JOHN T. MCDONOUGH FAMILY
LIMITED PARTNERSHIP was and is a California limited partnership with Emmett McDonough
as its Managing Partner.

11. At all times mentioned herein, Plaintiff STEPHEN E. MCDONOUGH FAMILY
LIMITED PARTNERSHIP was and is a California limited partnership with Emmett McDonough
as 1ts Managing Partner.

12. At all times mentioned herein, Plaintiff DAVID J. MCDONOUGH FAMILY
LIMITED PARTNERSHIP was and is a California limited partnership with Emmett McDonough
as its Managing Partner.

13. The MCDONOUGH FAMILY 1996 TRUST, JOHN T. MCDONOUGH FAMILY
LIMITED PARTNERSHIP, STEPHEN E. MCDONOUGH FAMILY LIMITED PARTNERSHIP
and DAVID J. MCDONOUGH FAMILY LIMITED PARTNERSHIP were established for the
benefit of Emmett McDonough, his wife Jadwiga McDonough and their three sons, John, Stephen,
and David McDonough.

14.  The MCDONOUGH FAMILY 1996 TRUST, JOHN T. MCDONOUGH FAMILY
LIMITED PARTNERSHIP, STEPHEN E. MCDONOUGH FAMILY LIMITED PARTNERSHIP
and DAVID J. MCDONOUGH FAMILY LIMITED PARTNERSHIP are collectively herein
referred to as “Plaintiffs” or “Family Holdings.” Emmett McDonough is and has been primarily

responsible for the management and investment decisions for Plaintiffs.
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B. The Defendants:

1. James Knell

15. Plaintiffs allege, at all times mentioned herein, Defendant JAMES KNELL
(“Knell”) was and is an individual, residing in the County of Santa Barbara, State of California.

2. The SIMA Defendants

16. Plaintiffs allege, at all times mentioned herein, Defendant SIMA CORPORATION
(“SIMA”) was and is a California corporation, with its principal place of business at 1231-B State
Street, Santa Barbara, State of California. SIMA was founded by Knell in 1984 to redevelop and
manage properties that Knell had previously acquired. Knell was and is the Chief Executive
Officer and Chairman of SIMA.

17. Plaintiffs allege, at all times mentioned herein, Defendant SIMA MANAGEMENT
CORPORATION (“SIMA MANAGEMENT”) was and is a California corporation, with its
principal place of business at 1231-B State Street, Santa Barbara, State of California. At all times
mentioned herein, Knell was and is the President of SIMA MANAGEMENT.

18. Plaintiffs are informed and believe that at all relevant times KNELL was, is, or
acted as the President and Chief Executive Officer of, and held a controlling interest in, SIMA,
SIMA MANAGEMENT, and West Coast Athletic Clubs (“WCAC”) (hereinafter jointly referred
to as the “SIMA Defendants™).

3. The Partnership Entities

19. Plaintiffs allege, at all times mentioned herein, Defendant SIMA Coronado Plaza,
LLC (“CORONADO”) was and is a California Limited Liability Company, with its principal
place of business at 1231-B State Street, Santa Barbara, State of California. At all times
mentioned herein, Knell and/or SIMA was and is the Manager of CORONADO.

20. Plaintiffs allege, at all times mentioned herein, Defendant LC Apartments, LLC
(“LC APARTMENTS”) was and is an Oregon Limited Liability Company, with its principal place
of business at 1231-B State Street, Santa Barbara, State of California. At all times mentioned
herein, Knell was and is Manager, Director, Owner, CEO, and Member of LC APARTMENTS.

21. Plaintiffs allege, at all times mentioned herein, Defendant SIMA Promenade/
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Briarwood, LLC (“PROMENADE”) was and is a California Limited Liability Company, with its
principal place of business at 1231-B State Street, Santa Barbara, State of California. At all times
mentioned herein, Knell and/or SIMA was and is the General Manager of PROMENADE.

22. Plaintiffs allege, at all times mentioned herein, Defendant SIMA Village Faire,
LLC (“VILLAGE FAIRE”) was and is a California Limited Liability Company, with its principal
place of business at 1231-B State Street, Santa Barbara, State of California. At all times
mentioned herein, Knell and/or SIMA was and is the Manager of VILLAGE FAIRE.

23. Plaintiffs allege, at all times mentioned herein, Defendant Cascade Village, LLC
(“CASCADE”) was and is a California Limited Liability Company, with its principal place of
business at 115 W. Canon Perdido Street, Suite 200, Santa Barbara, State of California. At all
times mentioned herein, Knell was and is the Manager of CASCADE.

24, Plaintiffs allege, at all times mentioned herein, Defendant 4333 Park Terrace, LLC
(“PARK TERRACE”) was and is a Delaware Limited Liability Company, with its principal place
of business at 1231-B State Street, Santa Barbara, State of California. At all times mentioned
herein, Knell was and is the Manager of PARK TERRACE.

25. Plaintiffs allege, at all times mentioned herein, Defendant 975 Business Center,
LLC (“BUSINESS CENTER”) was and is a Delaware Limited Liability Company, with its
principal place of business at 1231-B State Street, Santa Barbara, State of California. At all times
mentioned herein, Knell was and is the Manager of BUSINESS CENTER.

26. Plaintiffs allege, at all times mentioned herein, Defendant SIMA/Caribbean Isle,
LLC (“CARIBBEAN ISLE”) was and is a Delaware Limited Liability Company, with its principal
place of business at 1231-B State Street, Santa Barbara, State of California. At all times
mentioned herein, Knell was and is the Manager, Director, Owner, CEO, and Member of
CARIBBEAN ISLE.

27. Plaintiffs are informed and believe and thereon allege that Defendant KNELL
controlled, managed, directed and was the Manager of Defendants CORONADO, LC
APARTMENTS, PROMENADE, VILLAGE FAIRE, CASCADE, PARK TERRACE,
BUSINESS CENTER, and CARIBBEAN ISLE (hereafter referred to collectively as the
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“Partnership Entities™).
4. The DOE Defendants

28.  Plaintiffs allege at all times mentioned herein, the true names or capacities, whether
individual, corporate, associate, or otherwise, of Defendants DOES 1 through 100, inclusive, are
unknown to Plaintiffs and therefore Plaintiffs sue these Defendants by such fictitious names.
Plaintiffs will amend this complaint to allege their true names and capacities when ascertained.
Plaintiff is informed and believes and based thereon alleges that each of these fictitiously named
Defendants is responsible in some manner for the occurrences herein alleged, and that Plaintiffs’
damages as herein alleged were proximately (legally) caused by their conduct.

C. The Joint and Several Liability of Defendants

29. Plaintiffs are informed and believe, and based thereon allege, that Defendants at all
times relative to this action, were the agents, servants, partners, joint venturers, and employees of
each of the other Defendants and in doing the acts alleged herein were acting with the knowledge
and consent of each of the other Defendants in this action.

30.  Plaintiff is informed and believes and based on such information and belief alleges
that at all times mentioned, Defendant Knell was the agent of codefendants SIMA Defendants and
the Partnership Entities, and in committing the acts alleged herein was acting within the scope of
such agency.

31.  Because of the acts or neglect of Defendant Knell, Plaintiffs were led to believe
that Defendant Knell was acting as an agent for each of the SIMA Defendants and the Partnership
Entities. These acts included that Knell affirmatively represented he had authority to and did
execute all of the relevant agreements with Plaintiffs. Knell interacted with Plaintiffs for all
financial transactions and information concerning their investments. As a result, Plaintiffs’
reliance on Knell’s apparent actual and ostensible authority was reasonable, and Plaintiffs have
suffered damages as more particularly described herein as a result thereof.

32.  Atall times mentioned herein, each of the Defendants conspired with each other to
commit the wrongful acts complained of herein. Although not all of the Defendants committed all

of the acts of the conspiracy or were members of the conspiracy at all times during its existence,
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each Defendant knowingly performed one or more acts in direct furtherance of the objectives of
the conspiracy. Therefore, each Defendant is liable for the acts of all of the other conspirators.
ALLEGATIONS COMMON TO ALL CLAIMS

A. Defendants Run a Ponzi Scheme.

33.  Around 1998, Emmett McDonough was introduced to Knell in Santa Barbara by
mutual friends. Knell held himself out as having significant experience and a track record of
success in assisting local Santa Barbara individuals and their families in making real estate
investments that paid reliable and secure income. McDonough was unsophisticated in making real
estate investments.

34.  Around 2003, Knell contacted McDonough about an opportunity for Plaintiffs to
invest in a shopping center in Bend, Oregon known as Cascade Village, LLC (“CASCADE”).
Due to his inability to clearly understand the offering materials supplied to him, McDonough was
not willing to make investments on behalf of Family Holdings until Knell made verbal and written
assurances that such investments would be secure, and that Knell and the Partnership Entities
would guarantee them.

35.  Khnell represented to Plaintiffs that:

a. his proffered real estate investments would safely provide steady income for
Plaintiffs;

b. as a fiduciary, he would always put their financial interests ahead of his
own; and

c. he would personally guarantee the repayment of Plaintiffs’ paid-in-capital

entrusted to him and provide a better interest rate and “preferred return” (as
high as 10%) than that of the standard subscription agreement regarding any
investment in which Plaintiffs were a part.
36.  Plaintiffs’ consequently invested with Defendants the following amounts between
2003 and 2010 in CASCADE as well as in other Partnership Entities:
a. $795,800 in CASCADE or Sima Mountain View, LLC; SIMA Mountain

View subsequently became part of CASCADE;
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g.
h.

$420,000 in PARK TERRACE;

$300,000 in CARIBBEAN ISLE;

$180,000 in BUSINESS CENTER;

$375,000 in SIMA Stonebrook, LL.C;

$300,000 in PROMENADE;

$150,000 in CORONADO

$470,327 in VILLAGE FAIRE.

37.  After obtaining Plaintiffs’ investments, Defendants falsely represented to Plaintiffs

that their investments were yielding profits from the properties. For example:

(a) The Yield to Investor figures in the CORONADO annual reports claimed positive
income returns. In reality, CORONADO was losing money. Table A below shows the
“Yield to Investor” from the annual reports for years 2005 through 2010 next to the
property’s actual net income or loss as reported on CORONADO tax returns, showing the

extreme variation between yields reported to Plaintiffs and the actual financial

performance of CORONADO. As an example, in 2006, Defendants reported a positive
Yield to Investors of 7.00%; in that same year CORONADO reported a tax loss of

$1,145,728.

Table A — SIMA Coronado “Yield to Investor” versus actual tax gains (losses)

(Loss)

2005 2006 2007 2008 2009 2010

Reported *Yield to | 4 g00, 7.00% 9.23% 6.21% 3.42% 1.18%

Investor

Actual Tax Gain $1,857 | ($1,145,728) | ($586,824) | ($869,059) | ($674,640) | ($254,933)

(b) Knell and SIMA sent letters to Plaintiffs and other investors that stated that the
properties were profitable. But Knell and SIMA misled investors by, among other ways,
reporting only net operating income without reference to financing activities like debt
service and additional loans.

(c) Knell falsely represented to Plaintiffs in 2009 that the Partnership Entities were

good investments, Class A properties with solid, stable financials.

38. Defendants hid the poor performance of the Partnership Entities and perpetuated

their scheme by paying returns to Plaintiffs from Plaintiffs’ and other investors’ own capital

(instead of from any profit earned by the investment). For example, the yields paid to Plaintiffs

and other investors on the CORONADO investment were drawn (on information and belief) from

the investors’ own money or SIMA loans, not from property income. While Defendants misled
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Plaintiffs into believing that they were obtaining positive income returns, CORONADO was

actually losing money and Plaintiffs’ equity was being eroded.

39. Defendants profited from their scheme by (among other ways) loaning money to

the Partnership Entities at high interest rates and preferentially repaying Defendants’ loans from

the investors’ capital. For example:

(a) From approximately 2007 through 2009, Knell and SIMA (unbeknownst to
Plaintiffs) loaned money to CORONADO, wrongfully characterized the loans as income
on the annual reports, and ultimately paid themselves back to the detriment of Plaintiffs.

(b) Around February 2011, CORONADO was restructured. Knell did not disclose to
Plaintiffs that, from the restructured monies, he repaid himself more than $3 million in
principal and interest on a personal loan he had secretly made to CORONADO, as well as
having paid himself approximately $90,000 in interest on his loans to CORONADO after
discontinuing all payments of interest to Plaintiffs. On information and belief, this strategy
to drain CORONADO of its capital in favor of Knell and SIMA was well thought out with
the knowledge and assistance of MetWest, Knell’s equity partner in the restructure, long in
advance of the plan being implemented. Knell and the SIMA Defendants benefitted
themselves to the detriment of Plaintiffs and continued to pay themselves for fees and loan
repayments, draining money from CORONADO.

(©) Knell repaid himself approximately $487,059 in principal and interest on a secret
personal loan he had made to VILLAGE FAIRE. More than $70,000 of Knell’s repayment
was loan interest he received after first discontinuing all payments of interest to Plaintiffs.

40.  Defendants also profited from their scheme by paying themselves high

“management fees” in connection with the Partnership Entities. Defendants inflated their

management fees by characterizing tax and insurance payments as revenue and then improperly

charging Plaintiffs a management fee based on the overstated return. By characterizing tax and

insurance receipts as revenue to inflate management fees, Defendants enriched themselves at the

expense of Plaintiffs.

437268.1

41.  Defendants’ misrepresentations to Plaintiffs also included the following:

(a) Knell concealed from Plaintiffs that he had a prior federal felony conviction for
making false statements in loan applications. This information was material because
Defendants’ real-estate investments were highly leveraged properties; and Knell’s often-
mandatory disclosure of prior felony convictions to lenders would likely have resulted in
denials of Knell’s loan applications or less preferential mortgage terms in connection with
the properties in which Plaintiffs invested.

(b) Knell concealed from Plaintiffs that he was lying about his felony conviction on
loan applications for the properties in which Plaintiffs invested—misconduct that was
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material in that it could have resulted in private lawsuits in connection with the properties
or additional government action against Knell.

(©) Knell secretly restructured investor equity in CORONADO and VILLAGE FAIRE
into “classes” of LLC interests that subordinated and diluted Plaintiffs’ equity.

(d) The SIMA Defendants represented to Plaintiffs that interest-only payments were
being accepted by the lienholder, Berkadia Mortgage, in connection with a loan
modification for CORONADO. In fact, the lienholder’s note went into default; and a
Notice of Default was received from Berkadia on May 7, 2010. Knell’s mortgage default
triggered a “Cash Sweep Trigger Event” whereby all rents received from CORONADO
were to go into an account supervised by Berkadia. Neither the Notice of Default nor the
Cash Sweep Trigger Event were disclosed to Plaintiffs.

(e) Knell did not disclose to Plaintiffs that a lawsuit had been filed on March 1, 2011 in
Santa Barbara Superior Court (Case No. 1379762) against Knell and his entities for breach
of fiduciary duty, fraud, and financial elder abuse that involved CORONADO and
VILLAGE FAIRE.

42.  Plaintiffs would never have invested with Defendants from the beginning, or
continued to invest, had they known about these misrepresentations.

B. Defendants’ Ponzi Scheme Cracks When Plaintiffs Attempt to Cash Out.

43. Plaintiffs’ investments were made pursuant to several written agreements,
including a Restated Agreement Regarding Partnership Interests (“Restated Agreement™) (attached
hereto as Exhibit 1), a First Restated Agreement Regarding Partnership Interests (“First Restated
Agreement”) (attached hereto as Exhibit 2), and a Second Restated Agreement Regarding
Partnership Interests (“Second Restated Agreement) (attached hereto as Exhibit 3).

44.  Under these agreements, Plaintiffs had the right, in the form of put options, to
require Knell and other Defendants to re-purchase Plaintiffs’ interest in the Partnership Entities for
the greater of: (i) Plaintiffs’ paid-in capital, or (ii) the appraised value of Plaintiffs’ ownership
interest in the Partnership Entities. Furthermore, under these agreements, Plaintiffs would obtain
any accrued preferred returns, interest and other distributions. In the event of a put, Plaintiffs
maintain their ownership interest in the Partnership Entities, including the rights to all preferred
returns and other equity distributions until full payment by Defendants. The agreements also
provide for interest on any unpaid balances due after 120 days.

45.  Plaintiffs’ exercise of their put options risked revealing Defendants’ Ponzi scheme.
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Consequently, Defendants attempted to convince Plaintiffs—sometimes successfully using new
misrepresentations—not to cash out their investments.

46.  For example, around April 2009, Plaintiffs exercised their put options as to
CORONADO, CASCADE, and PROMENADE due to general concerns about the viability of real
estate investments in the market at the time. Plaintiffs exercised their put options through a letter
to Knell (attached hereto as Exhibit 4).

47.  Using false representations, Knell, acting individually and on behalf of the other
Defendants, induced Plaintiffs to withdraw the three puts. Knell falsely represented that the
properties had stable financials. Knell also promised Plaintiffs in 2009 the right to invest
$250,000 in LC APARTMENTS—a new real estate investment that Knell claimed would yield a
substantial and immediate income stream.

48.  Knell’s promise regarding the LC Apartments was false. From July 7, 2010 to
March 3, 2011, Plaintiffs requested in writing on numerous, separate occasions that Defendants
honor their promise to give Family Holdings the right to invest in LC APARTMENTS. On March
7, 2011, Knell gave notice to Plaintiffs that investments in LC APARTMENTS had closed during
the first week of December 2010.

49.  On September 28, 2011 (after being left out of the opportunity to invest in LC
APARTMENTS), Plaintiffs exercised in writing their put option as to PROMENADE (the
“Promenade Put”). The terms of the put provided that payment should be made within 120 days
from September 28, 2011.

50.  Defendants refused to honor the Promenade Put, and in May 2012, Plaintiffs
exercised in writing the put options as to CORONADO, BUSINESS CENTER, PARK
TERRACE, and CASCADE (the “May 2012 Put”).

51.  In October 2012, Plaintiffs exercised their put option as to VILLAGE FAIRE.

52.  InJune 2013, Plaintiffs exercised their put option as to CARIBBEAN ISLE.

53.  Despite Plaintiffs’ valid exercise of the puts as to PROMENADE, CORONADO,
BUSINESS CENTER, PARK TERRACE, CASCADE, VILLAGE FAIRE, and CARIBBEAN

ISLE, Defendants have refused to honor all puts, and appropriate payments have not been made to
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Plaintiffs as required under the terms of the contracts.
FIRST CAUSE OF ACTION
Fraud
(Plaintiffs Against Knell, the SIMA Defendants, and the Partnership Entities)

54.  Plaintiffs reallege and incorporate herein by reference each and every allegation
contained in all prior paragraphs as though fully incorporated herein and made a part hereof.

55.  Asdescribed above, Defendants ran a scheme in which they convinced Plaintiffs to
invest in allegedly profitable opportunities with guaranteed, consistent returns. In particular,
Defendants promised to Plaintiffs a preferred return as high as 10%. In addition, Defendants
promised to Plaintiffs (whenever Plaintiffs decided to cash out their investment) payments that
included: their paid-in capital, accrued interest, and accrued and unpaid preferred return (up to
10%).

56.  In order to perpetuate the scheme, Defendants paid yields from Plaintiffs’ own
capital that Defendants falsely portrayed as investment profits. For example, annual reports from
Defendants to Plaintiffs claimed positive “Yield to Investor” income returns, even though the real-
estate investments were losing money and Plaintiffs’ equity was being eroded.

57.  Defendants also perpetuated their scheme by misrepresenting the investments in
other ways. For example,

(a) Investor letter’s sent by SIMA to Plaintiffs made it appear that Plaintiffs’

investments with Defendants were more profitable than they were because Defendants hid

significant financing expenses by only reporting net operating income to investors.

(b) Around May 2010, the SIMA Defendants falsely represented to Plaintiffs that

interest payments were accepted by the lienholder Berkadia Mortgage while a loan

modification was being negotiated in connection with CORONADO. In fact, interest-only
payments were not accepted by the lienholder; the lienholder’s note went into default;

and—unbeknownst to Plaintiffs—a Notice of Default was sent by Berkadia around May 7,

2010. Knell’s mortgage default triggered a “Cash Sweep Trigger Event™ whereby all rents

received from CORONADO were to go into an account supervised by Berkadia. Neither
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the Notice of Default nor the Cash Sweep Trigger Event were disclosed to Plaintiffs.

58.  Defendants profited from their scheme by (among other ways) loaning money to
the real-estate investments at high-interest rates and ensuring that Defendants were timely repaid
from the investors’ capital. For example, from approximately 2007 through 2009, Knell and
SIMA loaned money to CORONADO, wrongfully characterized the loans as income on the
annual reports to Plaintiffs, and ultimately paid themselves back to the detriment of Plaintiffs.

59.  When Plaintiffs attempted to cash out their investments by exercising their put
options, Defendants attempted to dissuade them by making additional misrepresentations. Around
April 2009, Plaintiffs exercised their put options as to CORONADO, CASCADE, and
PROMENADE due to concerns about the viability of real estate investments in the market at the
time.

60.  Using false representations, Knell, acting individually and on behalf of the other
Defendants, induced Plaintiffs to withdraw the three puts. Among other misrepresentations, Knell
promised Plaintiffs in 2009 the right to invest $250,000 in LC APARTMENTS—a new real estate
investment that Knell claimed would yield a substantial and immediate income stream.

61. Knell falsely represented that the properties had stable financials.

62. In reliance on Knell’s representations, Plaintiffs withdrew put options that they had
exercised as to CORONADO, CASCADE, and PROMENADE on September 20, 2010.

63. From July 7, 2010 to March 3, 2011, Plaintiffs requested in writing on numerous
separate occasions that Defendants honor their promise to give Family Holdings the right to invest
in LC APARTMENTS. On March 7, 2011, Knell gave notice to Plaintiffs that the LC
APARTMENTS investment had closed during the first week of December 2010.

64.  When Plaintiffs ultimately exercised their puts in PROMENADE, CORONADO,
BUSINESS CENTER, PARK TERRACE, CASCADE, VILLAGE FAIRE, and CARIBBEAN
ISLE between September 2011 and June 2013, Defendants refused to honor the put options—
despite Defendants’ prior representations to pay Plaintiffs the greater of: (1) their pro rata interest
in the appraised value of the Partnership Entities, or (2) their paid-in capital. Under the

agreements, Plaintiffs would also be paid: accrued interest, any accrued and unpaid return (as high
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as 10%), and any other ownership distribution to which Plaintiffs were entitled until payment of
their put option.

65.  Defendants made the above described representations knowing them to be false, in
order to deceive and induce Plaintiffs into withdrawing their puts.

66. At the time these representations were made, and at the time Defendants took the
actions alleged herein, Plaintiffs were ignorant of the falsity of Defendants’ representations and
believed the representations to be true.

67.  Plaintiffs reasonably relied on Defendants’ representations given that Defendants
and their affiliates held themselves out as experienced, reputable professionals in the real estate
business with superior knowledge of the specific details of the market and of each of Plaintiffs’
investments. Defendants induced Plaintiffs to withdraw their validly exercised puts and to invest
money with Defendants.

68.  Defendants’ misrepresentations were the proximate cause of Plaintiffs’ losses. Had
Defendants not made these misrepresentations, Plaintiffs would not have withdrawn their puts or
made investments with Defendants.

69.  The above described conduct has caused Plaintiffs to suffer substantial losses in an
amount to be proven at trial.

70.  Plaintiffs are entitled to: (the fair market value that they would have received if
Defendants’ representations had been true) minus (the fair market value of what Plaintiffs
received), in an amount to be proven at trial.

71.  The aforementioned misrepresentations were made with the intention on the part of
Defendants of depriving Plaintiffs of their money. As such, Defendants acted in a willful, wanton
and malicious manner; in callous, conscious, and intentional disregard for the interests of
Plaintiffs; and with knowledge that their conduct was substantially likely to vex, annoy, and injure

Plaintiffs. As aresult, Plaintiffs are entitled to recover exemplary and punitive damages.
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SECOND CAUSE OF ACTION
Breach of Contract
(Plaintiffs Against Defendant Knell)
72.  Plaintiffs reallege and incorporate herein by reference each and every allegation
contained in all prior paragraphs as though fully incorporated herein and made a part hereof.

KNELL BREACHED HIS CONTRACTUAL OBLIGATION BY REFUSING TO MAKE
PAYMENTS ON PLAINTIFFS’ PUTS

-PROMENADE Put made on September 28, 2011

73.  The parties’ agreements, signed by Knell and Plaintiffs, provided that: “[Plaintiffs]
shall have the sole right, for any reason whatsoever in its sole discretion,” to obligate Knell to
purchase the Plaintiffs’ interest in PROMENADE for: (i) Plaintiffs’ total paid-in capital,

(i1) accrued interest, and (iii) any accrued and unpaid Preferred Return or other distribution to
which Plaintiffs are entitled at the time of the transfer of the interest.

74.  The parties’ agreements further provided: “[Plaintiffs] shall be entitled to an
increase in the ‘Preferred Return’ in each of the Partnership Entities from the stated existing
Preferred Return up to ten (10%) percent in the event there is income in excess of the amount
necessary to pay the respective Preferred Return due investors [...] from the net operating cash
flow.”

75.  Knell reassured Plaintiffs that their unpaid distributions would be paid by
accounting for them as liabilities on financial statements. Accrued and unpaid investor
distributions for PROMENADE appeared as “Distributions Payable” on financial statements at all
relevant times leading up to the Promenade Put.

76.  In September 2011, Plaintiffs exercised their put as to PROMENADE. But, in
breach of the parties’ agreements, Knell refused to pay—and still has not paid—amounts owing
under the parties’ agreements, including the greater of: (1) an amount equal to the fair market
value of Plaintiffs’ pro rata interest as established by a certified appraiser, or (2) Plaintiffs’ paid-in
capital. Plaintiffs should also have been paid any accrued and unpaid preferred return or other

ownership distributions. Additionally, Plaintiffs are to maintain their ownership interests until full
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payment of the put and to accrue interest on the unpaid balance from January 26, 2012 (the
Promenade Put date plus 120 days). The parties’ agreement signed by Knell and Plaintiffs
provided that Plaintiffs will retain their ownership interests as to PROMENADE until payment is
made of all distributions owed, with interest accruing at the greater rate of 10 percent per annum
or the then existing current investor yield.

-CORONADO, BUSINESS CENTER, PARK TERRACE and CASCADE Puts Made on May
24,2012

77.  The parties’ agreements signed by Knell and Plaintiffs provided that the purchase
price for Plaintiffs’ interest in CORONADO, BUSINESS CENTER, PARK TERRACE and
CASCADE would be the greater of: (1) an amount equal to the fair market value of Plaintiffs’ pro
rata interest as established by a certified appraiser, or (2) the total paid-in capital invested by
Plaintiffs in these entities. Under the parties’ agreements, the Plaintiffs should also be paid any
accrued and/or unpaid preferred return or any other ownership distributions now due to Plaintiffs
until all amounts are paid in full.

78. The parties’ agreements defined “Preferred Return™ with respect to these entities as
either: (1) the preferred return provided in the entity’s operating agreement, or (2) up to 10% of
Plaintiffs’ paid-in capital, “in the event there is income in excess of the amount necessary to pay
the respective Preferred Return due investors [...] from the net operating cash flow.”

79.  Inaddition, the parties’ agreements signed by Knell and Plaintiffs provided that
Plaintiffs will retain their ownership interests as to CORONADO, BUSINESS CENTER, PARK
TERRACE, and CASCADE until Plaintiffs receive full payment, with interest accruing at the
greater rate of 10 percent per annum or the then existing current investor yield.

80. Knell breached the parties’ agreements by refusing to honor Plaintiffs> September
28,2011 put on PROMENADE.

81.  Asaresult of Knell’s breach of the parties’ agreements, Plaintiffs exercised their
put options with respect to CORONADO, BUSINESS CENTER, PARK TERRACE and
CASCADE in May 2012. But, in breach of the parties” agreements, Knell refused to pay—and

still has not paid—the greater of: (1) an amount equal to the fair market value of Plaintiffs’ pro
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rata interest as established by a certified appraiser, or (2) the total paid-in capital invested by
Plaintiffs in these entities. Plaintiffs should also be paid any accrued and/or unpaid preferred
return or any other ownership distributions due to Plaintiffs. Furthermore, Knell has not paid
additional amounts now owing under the parties’ agreements, including the interest accruing at the
greater rate of 10 percent per annum or the then existing current investor yield.

-VILLAGE FAIRE Put Made on October 16, 2012

82.  The Second Restated Agreement, signed by Knell and Plaintiffs, provided that if
Knell breached the Second Restated Agreement, then Plaintiffs could demand within 120 days as
to VILLAGE FAIRE the greatest of several amounts, which were valued using three different
formulae. Paragraph 5 of the Second Restated Agreement further provided that if Knell failed to
complete the valuation of Plaintiffs’ interest in VILLAGE FAIRE within 90 days of Plaintiffs’
written notice regarding exercise of their put option, then Plaintiffs “shall elect the method of
valuation.”

83.  Inaddition, the Second First Restated Agreement, signed by Knell and Plaintiffs,
provided that Plaintiffs will retain their ownership interests as to VILLAGE FAIRE until Plaintiffs
receive full payment, with interest accruing at the greater rate of 10 percent per annum or the then
existing current investor yield.

84. Knell breached the parties’ agreements by refusing to pay to Plaintiffs, within 120
days of exercise of their put as to PROMENADE in September 2011: amounts owing under the
parties’ agreements, including Plaintiffs’ total investment and accrued interest with respect to
PROMENADE and all unpaid preferred return to which Plaintiffs are entitled by the put’s
exercise.

85. Knell further breached the parties” agreements by refusing to pay to Plaintiffs,
within 120 days of exercise of their put as to CORONADO, BUSINESS CENTER, PARK
TERRACE, and CASCADE in May 2012: paid-in-capital plus any accrued and/or unpaid
preferred returns, and all other ownership distributions due to Plaintiffs in connection with these
entities until the payment of these put amounts are paid in full. Additionally, Knell has not paid

additional amounts now owing to Plaintiffs under the agreements, including the interest accruing
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at the greater rate of 10 percent per annum or the then existing current investor yield.

86.  Asaresult of Knell’s breach of the parties’ agreements, Plaintiffs exercised their
put option with respect to VILLAGE FAIRE in October 2012. Knell failed within 90 days of
Plaintiffs’ written notice regarding exercise of their put option to complete the valuation of
Plaintiffs’ interest in VILLAGE FAIRE. Consequently, under paragraph 5 of the Second Restated
Agreement, Plaintiffs have elected the method of valuation of their interest in VILLAGE FAIRE.
Plaintiffs are therefore due: (1) the dollar amount equal to the fair market value of Plaintiffs’ pro
rata interest (without any discount as to marketability or as to minority interest) in VILLAGE
FAIRE as established by a certified appraiser selected by Plaintiffs, (2) any accrued and/or unpaid
preferred return or any other ownership distribution due to Plaintiffs until the put is paid in full,
and (3) additional amounts now owing under the parties’ agreements, including the interest
accruing at the greater rate of 10 percent per annum or the then existing current investor yield.

87.  In breach of the parties’ agreements, Knell has not paid the amounts due to
Plaintiffs.

-CARIBBEAN ISLE Put Made on June 3, 2013

88.  The parties’ agreements signed by Knell and Plaintiffs provided that the purchase
price for Plaintiffs’ interest in CARIBBEAN ISLE would be the greater of: (1) an amount equal to
the fair market value of Plaintiffs’ pro rata interest as established by a certified appraiser, or (2) the
total paid-in capital invested by Plaintiffs in this entity. In addition, under the parties’ agreements,
Plaintiffs should be paid any accrued and/or unpaid preferred return or any other ownership
distributions due to Plaintiffs until the put is paid in full.

89.  The parties’ agreement defined “Preferred Return™ with respect to CARIBBEAN
ISLE as either: (1) the preferred return provided in CARIBBEAN ISLE’s operating agreement, or
(2) up to 10% of Plaintiffs’ paid-in capital “in the event there is income in excess of the amount
necessary to pay the respective Preferred Return due investors [...] from the net operating cash
flow.”

90.  In addition, the parties’ agreements signed by Knell and Plaintiffs provided that

Plaintiffs will retain their ownership interests as to CARIBBEAN ISLE until Plaintiffs receive full

437268 1 -17-

FIRST AMENDED COMPLAINT




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

payment, with interest accruing at the greater rate of 10 percent per annum or the then existing
current investor yield.

91.  Knell breached the parties” agreements by refusing to pay to Plaintiffs, within 120
days of exercise of their put as to PROMENADE in September 2011, the greater of: (1) an amount
equal to the fair market value of Plaintiffs’ pro rata interest as established by a certified appraiser,
or (2) the total paid-in capital invested by Plaintiffs in these entities. In addition, under the
parties’ agreements, Plaintiffs should be paid any accrued and/or unpaid preferred return or any
other ownership distributions due to Plaintiffs until the put is paid in full. Additionally, Knell has
not paid other amounts now owed to Plaintiffs, including the interest accruing at the greater rate of
10 percent per annum or the then existing current investor yield.

92. Knell further breached the parties’ agreements by refusing to pay to Plaintiffs,
within 120 days of exercise of their put as to CORONADO, BUSINESS CENTER, PARK
TERRACE and CASCADE made on May 2012 the greater of: (1) an amount equal to the fair
market value of Plaintiffs’ pro rata interest as established by a certified appraiser, or (2) the total
paid-in capital invested by Plaintiffs in these entities. In addition, under the parties’ agreements,
Plaintiffs should be paid any accrued and/or unpaid preferred return or any other ownership
distributions due to Plaintiffs until the put is paid in full. Furthermore, Knell has not paid
additional amounts now owing under the parties’ agreements, including the interest accruing at the
greater rate of 10 percent per annum or the then existing current investor yield.

93. Knell further breaéhed the parties’ agreements by refusing to pay to Plaintiffs,
within 120 days of exercise of their put as to VILLAGE FAIRE in October 2012: (1) the dollar
amount equal to the fair market value of Plaintiffs’ pro rata interest (without any discount as to
marketability or as to minority interest) in VILLAGE FAIRE as established by a certified
appraiser selected by Plaintiffs, and (2) any accrued and/or unpaid preferred return or any other
ownership distribution due to Plaintiffs in connection with VILLAGE FAIRE. Furthermore,
Knell has not paid additional amounts now owing under the parties’ agreements, including the
interest accruing at the greater rate of 10 percent per annum or the then existing current investor
yield.
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94.  Asaresult of Knell’s breaches of the parties’ agreements, Plaintiffs exercised their
put options with respect to CARIBBEAN ISLE in June 2013. But, in breach of the parties’
agreements, Knell refused to pay—and still has not paid— the greater of: (1) an amount equal to
the fair market value of Plaintiffs’ pro rata interest as established by a certified appraiser, or (2) the
total paid-in capital invested by Plaintiffs in this entity. In addition, under the parties’ agreements,
Plaintiffs should be paid any accrued and/or unpaid preferred return or any other ownership
distributions due to Plaintiffs. Furthermore, Knell has not paid additional amounts now owing
under the parties’ agreements, including the interest accruing at the greater rate of 10 percent per
annum or the then existing current investor yield.

KNELL BREACHED HIS CONTRACTUAL OBLIGATION TO FULLY DISCLOSE ALL
FACTS WHICH MAY POTENTIALLY ADVERSELY AFFECT PLAINTIFFS’
FINANCIAL INTERESTS
95.  Each of the Restated Agreement, First Restated Agreement, and the Second

Restated Agreement contained the following:

Obligation of Good Faith and Fair Dealing. The Parties agree that in addition to

all the fiduciary duties which the Partnership Entities and Knell individually owe to

Family Holdings [Plaintiffs] by virtue of their relationship with Family Holdings,

both Knell individually, and Partnership Entities acknowledge that it/he have

additional fiduciary duties to fully disclose to Family Holdings all facts which may
potentially adversely affect Family Holdings’ interests in the Partnership entities.

The “Partnership Entities” included defendants BUSINESS CENTER, PROMENADE,
CASCADE, CORONADO, PARK TERRACE, CARIBBEAN ISLE, VILLAGE FAIRE, and LC
APARTMENTS.

96.  Knell violated these terms by failing to disclose facts that could potentially
adversely affect Plaintiffs’ interests in CORONADO, BUSINESS CENTER, PARK TERRACE,
CASCADE, VILLAGE FAIRE, PROMENADE, and CARIBBEAN ISLE, including the following
facts:

(a) Knell had a prior federal felony conviction for making false statements in loan
applications that may adversely impact his ability to secure future loans.

(b) Knell failed to disclose to Plaintiffs that he was lying about his prior felony conviction
on loan applications for the properties in which Plaintiffs invested—misconduct that
could have resulted in private lawsuits in connection with the properties, or possible
additional governmental action against Knell.
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(c) Defendants were not properly servicing the debt on CORONADO which had led to an
undisclosed notice of default and cash sweep trigger event.

(d) A lawsuit had been filed in March 2011 in Santa Barbara Superior Court against Knell

and his entities for breach of fiduciary duty, fraud, and financial elder abuse involving
CORONADO and VILLAGE FAIRE.

(e) The location of PROMENADE was toxic in the market and could not be leased
sufficiently to cover operating costs, the loan went into default, and the property was
foreclosed.

(f) The true “Yield to Investor” in the CORONADO annual reports was negative. The
Yield to Investor figures reported to Plaintiffs claimed positive income returns, even
though the entity was actually losing money and the investors’ equity was being
eroded.

(g) The properties in which Plaintiffs invested were performing more poorly than Knell
represented. For example, investor letters sent by Knell and SIMA to Plaintiffs
represented net operating income without referencing financing activities like debt
service and additional loans, which significantly (and negatively) affected net operating
income.

KNELL BREACHED HIS CONTRACTUAL OBLIGATION TO TAKE NO ACTION
THAT WOULD RESULT IN KNELL OR HIS ENTITIES GAINING AN UNFAIR
ECONOMIC ADVANTAGE AT PLAINTIFFS’ EXPENSE.

97. In the Restated Agreement, First Restated Agreement, and Second Restated
Agreement, Knell agreed that, “he will take no action which would result in any of the Partnership
Entities or Knell gaining any unfair economic advantage at the expense of the Family Holdings’
[Plaintiffs’] interests.” Knell violated this term, inctuding by doing the following:

(a) Knell secretly restructured investor equity in CORONADO into “classes” of LL.C
interests that subordinated and diluted Plaintiffs’ equity to “Class B shares” while
Knell took the preferable Class A shares for himself and investment colleague Rich
Hollander, CEO of Met West Ventures.

(b) Knell secretly restructured investor equity in VILLAGE FAIRE into “classes™ of LL.C
interests that subordinated and diluted Plaintiffs’ equity to “Class B shares™ while

Knell took the preferable Class A shares for himself and investment colleague Joe
Geeb.

(c) From approximately 2007 through 2009, Knell and SIMA loaned money to
CORONADOQO, and hid the debt from Plaintiffs by wrongfully characterizing the loans
as income on the annual reports to Plaintiffs, and ultimately paying themselves back to
the detriment of Plaintiffs. For example, Knell repaid himself more than $3 million
principal and interest on a personal loan he had secretly made to CORONADO, as well
as paying himself approximately $90,000 in interest on his loans to CORONADO after
discontinuing all payments of interest to Plaintiffs.
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(d) Knell repaid himself the sum of approximately $487,059 in principal and interest on a
secret personal loan he had made to VILLAGE FAIRE. More than $70,000 of Knell’s
repayment was loan interest received after first discontinuing all payments of interest to
Plaintiffs.

(¢) Knell improperly inflated his management fees on properties in which Plaintiffs
invested by improperly including tax and insurance payments as “income,” then using
the overstated income as the basis for his management fees.

%ok ok

98.  Plaintiffs have at all times performed the terms of the Restated Agreement, First
Restated Agreement, and Second Restated Agreement in the manner specified, or were excused in
any alleged non-performance.

99. Defendant Knell’s failure and refusal to perform his obligations under the parties’
agreements has directly damaged Plaintiffs because Plaintiffs have exercised their puts but their
interests have not been purchased according to the contractual terms.

100.  As aresult of Defendants’ breaches and defaults, Plaintiffs are entitled to, among
other things, the full amounts due as a result of the exercise of their put rights, interest thereon,
and attorney fees and costs, in an amount to be proven at trial.

THIRD CAUSE OF ACTION
Negligent Misrepresentation
(Plaintiffs Against Defendants Knell and the SIMA Defendants)

101.  Plaintiffs reallege and incorporate herein by reference each and every allegation
contained in all prior paragraphs as though fully incorporated herein and made a part hereof.

102.  Defendants represented to Plaintiffs that they would purchase their interests under
specified terms if and when Plaintiffs exercised their put options and Defendants were capable of
doing so.

103.  Defendants made other representations to Plaintiffs, including the following:

(a) Annual reports from Defendants to Plaintiffs claimed positive income returns,
even though the real-estate investments were losing money and Plaintiffs’ equity was
being eroded.

(b) Investor letters sent by Knell and SIMA to Plaintiffs made it appear that
Plaintiffs” investments with Defendants were more profitable than they were because
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Defendants hid significant financing expenses by only reporting net operating income to
investors.

104. Defendants’ representations to Plaintiffs were not true, and Defendants had no
reasonable grounds for believing the representations to be true when they were made.

105.  Defendants intended Plaintiffs to rely on their representations and to proceed with
their efforts to enter into the contracts containing put options.

106.  Plaintiffs reasonably relied on Defendants’ representations and entered into the
contracts when they otherwise would not have done so.

107.  Defendants’ representations caused Plaintiffs to suffer substantial losses, according
to proof at trial.

FOURTH CAUSE OF ACTION
Breach of Fiduciary Duty and Aiding and Abetting Breach of Fiduciary Duty
(Plaintiffs Against Knell and the Partnership Entities)

108.  Plaintiffs reallege and incorporate herein by reference each and every allegation
contained in all prior paragraphs as though fully incorporated herein and made a part hereof.

109. Inthe Restated Agreement, First Restated Agreement and Second Restated
Agreement, and by virtue of the trust and confidence Plaintiffs reposed in Knell and the
Partnership Entities, a fiduciary relationship existed between the parties.

110.  Pursuant to that fiduciary relationship Knell and the Partnership Entities owed
Plaintiffs a duty to fully disclose all facts which might potentially adversely affect Plaintiffs’
interests in any of the Partnership Entities, a duty to take no action which would result in the
Defendants gaining an unfair economic advantage at the expense of Plaintiffs’ interests, a duty of
loyalty, and a duty not to collude amongst themselves and with the SIMA Defendants.

111.  Defendants breached their fiduciary duty to Plaintiffs by taking the actions
described above to gain an unfair economic advantage at the expense of Plaintiffs’ interests.
Those actions included:

a. Failing to disclose that Knell had a prior federal felony conviction and that

he misrepresented this prior felony conviction on loan applications in
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112.

connection with the properties in which Plaintiffs invested;

Issuing investor letters that made it appear that the properties (and therefore
Plaintiffs’ investments) were profitable when they were not;

Failing to disclose that Plaintiffs’ equity was being eroded by Defendants’
actions;

Failing to service properly the debt on the properties;

Misrepresenting efforts to modify the debt when Defendants were actually
engaging in self-dealing and equity restructuring that would dilute
Plaintiffs’ investment to the benefit of Knell and SIMA;

Secretly loaning money to the properties and wrongfully characterizing the
loans as income on the annual reports, and ultimately paying themselves
back to the detriment of Plaintiffs;

Failing to disclose that the properties were not Class A and/or were not in
suitable locations;

Excluding Plaintiffs from investing in the LC APARTMENTS opportunity;
and

Failing to disclose a lawsuit against Knell involving CORONADO and
VILLAGE FAIRE.

On information and belief, the SIMA Defendants knowingly provided substantial

assistance that aided and abetted other Defendants’ breaches of fiduciary duties owed to Plaintiffs.

SIMA’s failure to take remedial action against Knell and its failure to divest itself from Knell’s

conduct acted as a ratification of Knell’s conduct by the SIMA Defendants.

113.

Plaintiffs had placed trust and confidence in Knell and the Partnership Entities and

reasonably and justifiably relied on them and had no good reason not to trust or have confidence in

them under the circumstances.

114.

In doing the acts herein alleged, it was reasonably foreseeable to Knell and the

Partnership Entities that Plaintiffs would suffer damages and the loss of their investments.

115.
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abetting those breaches was a direct and proximate cause of Plaintiffs’ damages, in an amount to
be proven at trial.

116. The aforementioned conduct was done in a willful, wanton and malicious manner
and in callous, conscious disregard for the interests of Plaintiffs. As a result, Plaintiffs are entitled
to recover exemplary and punitive damages.

FIFTH CAUSE OF ACTION
Open Book Accounting
(Plaintiffs Against Defendants)

117.  Plaintiffs reallege and incorporate herein by reference each and every allegation
contained in all prior paragraphs as though fully incorporated herein and made a part hereof.

118.  Defendants promised in the Restated Agreement, the First Restated Agreement, and
the Second Restated Agreement to give Plaintiffs all inspection and audit rights both required by
law and according to the California Corporations Code. Under these agreements, Plaintiffs were
also granted the right to access all books and records of each of the Partnership Entities as though
they were the Manager/General Partner of said Partnership Entities. Plaintiffs were to be provided
with quarterly and annual financial statements from the Partnership Entities. Additionally,
Plaintiffs were given the right to require the Partnership Entities to produce all necessary
information and access to their respective books and records in order to have Plaintiffs conduct a
full and unabridged independent audit of the Partnership Entities’ financial statements.

119.  Plaintiffs invested approximately $2,991,127 with Defendants.

120.  Plaintiffs have exercised their put options as to all Partnership Entities invested in,
except Stonebrook. No part of said sums have been paid, despite Plaintiffs’ demands to
Defendants. As to certain of these investments, Defendants contend that no money is available.
Therefore, Plaintiffs demand an open book accounting of Defendants’ financial statements.

PRAYER FOR RELIEF

WHEREFORE, Plaintiffs pray for judgment against Defendants of: actual damages
(including the fair market value that Plaintiffs would have received if Defendants’ representations
had been true, minus the fair market value of what Plaintiffs received), specific performance of the
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put options, punitive damages, attorney’s fees and costs pursuant to the parties’ agreements and
statute, interest pursuant to the parties’ agreements and statute at the legal rate, an open-book

accounting, and such other relief as the Court may deem proper.

DATED: April 14,2014 BROWNE GEORGE ROSS LLP

Peter W. Ross
Jonathan L. Gottfried

/
V4
rgs
A o
/// //gzlfﬁ%
/ :

By

il onatharf Gottfried
Attorneys for Plaintiffs
EMMETT McDONOUGH, et al.
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DEMAND FOR JURY TRIAL

Plaintiffs demand a trial by jury of all issues so triable.

DATED: April 14, 2014

437268.1

BROWNE GEORGE ROSS LLP

Peter W. Ross
Jonathan L. Gottfried

/;’/7 /1; %
it
By ) i
/Jonathaif Gottfried
Attorneys for Plaintiffs

EMMETT McDONOUGH, et al.
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SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF SANTA BARBARA

JAMES KNELL, et al

Defendants

)
)
;
EMMETT McDONOUGH, ct al ;
Plaintiffs ) Case No. 1415007
Vs % SPECIAL VERDICT FORM
) ON
) CONCEALMENT
)
)
)
)
)
)

We answer the questions submitted to us as follows:
1. Did Defendants intentionally fuil to disclose an important fuct that Plaintiffs did not
know and could not reasonably have discovered? (Answer as to each specific Defendant.)
James Knell Ioz_ Yes O No

SIMA Corporation |4 Yes O No
SIMA Manugement Corporation _| L Yes O No

If your answer to question 1 is yes as to any Defendants then answer question 2 as to those
Defendant(s). If you answered no as to all Defendants, stop here, answer na further questions,

and have the presiding juror sign and date this form.
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2. Did Defendants intend to deceive Plaintiffs by concealing the fact or did the Defendants
disclose some facts to the Plaintiffs but intentionally failed to disclose other facts, making

the disclosure deceptive?

lc9~ Yes }Z, No

If your answer to question 2 is yes, then answer question 3. If you answered no, stop here,

answer no further questions, and have the presiding juror sign and date this form.

3. Had the omitted information been disclosed, would Plaintiffs reasonably have behaved
differently?

! Yes H No

If your answer to question 3 is yes, then answer question 4. If you answered no, stop here,

answer no further questions, and have the presiding juror sign and date th is form,

4. Was Defendants concealment a substantial factor in causing harm to Plaintiffs?

Yes No

If your answer to question 4 is yes, then answer question 5. If you answered no, stop here,
answer no further questions, and have the presiding juror sign and date this form.

5. What are Plaintiffs’ damages, if any?

James Knell | SIMA Corp. | SIMA
Management
Corp.
Capital - o
SIMA
Contribution
Promenade/Briarwood, | . e | | —
Preferred
LLC
Return
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Capital *’7 R
SIMA Coronado Plaza, | Contribution
LLC Preferred

Return

" Capital
975 Business Center, Contribution

LLC Preferred

Return

Capital
4333 Park Terrace,
Contribution

LLC = |
Preferred

Return

Capital

Contribution

Cascade Village, LLC -
Preferred

Return

Capital
SIMA Village Faire, Contribution
LLC Preferred

Return

TOTAL

If Plaintiffs have proved any damages, then auswer guestion 7. If Plaintiffs have not proved
any damages, then stop here, answer no further questions, and have the presiding juror sign
and dare this form.

7. Did Plaintiffs prove by clear and convineing evidence that James Knell enguged in the
conduct with malice, oppression, or fraud?

Yes No
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Was James Knell an officer, director, or munaging agent of SIMA Corporation acting on
behalf of SIMA Corporation?
Yes No

Was James Knell an officer, director, or managing agent of SIMA Management
Corporation acting on hehalf of SIMA Management Corporation?

Yes No

paeed: C CE2 Doy signed: Vjulf {iialy -

Rresidipe Juror
(e {

After all verdict forms have been signed, notify the bailiff that you are ready to present yonr
werdict in the courtroon.
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SUPERIOR COURT OF THE STATE OF CALIFORNIA ..
FOR THE COUNTY OF SANTA BARBARA

EMMETT McDONOUGH, ct al
Plaintiffs
vs
JAMES KNELL, et al

Defendants

S Nt Nt Nl N Nt Nt ot Nl gt g’ sl el e et e "

Case No. 1415007

SPECIAL VERDICT FORM
ON
BREACH OF FIDUCIARY DUTY

We answer the questions submitted to us as follows:

1. Did James Knell owe a fiduciary duty to Plaintiffs?

[9\ Yes ﬁ No

If your answer to question 1 is yes, then answer question 2, If vou answered no, then stop

here, answer no further questions, and have the presiding juror sign and date this form.

2. Did James Knell breach his liduciary duty to Plaintiffs?

[0 Yes C;L No
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If your answer to question 2 is yes, then answer question 3. 1f you answered no to question 2

then stop here, answer no further questions, and lrave the presiding juror sign and date this

Jorm,

3. Were Plaintiffs harmed?

é Yes /0 No

If your answer to question 3 is yes, then answer question 4. If you answered no, then stop
J i y

here, answer no further questions, and have the presiding juror sign and dute this form.

4. Was James Knell’s conduct a substantial Iactor in causing Plaintiffs' harm?

Yes No

If your answer to question 4 is yes, then answer question 5. If yon answered no, stop here,

answer no further questions, and have the presiding juror sign and date this Sformn.

5. What are plaintiffs’ damages, if any?

____ 1 James Knell
SIMA Capttal
. Contribution
Promenade/Briarwood,
Preferred
LLC
Return
Capital
SIMA Coronado Plaza, | Contribution |
LLC Preferred
i Return |
Capital
975 Business Center, Contribution -
LLC Preferred
Return -
4333 Park Terrace, Caplt:.‘l :
Contribution
LLC SN
Preferred
o Return
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Capital
Contribution
Preferred
Return
Capital
SIMA Village Faire, Contribution
LLC Preferred
Return

Cascade Village, LLC

TOTAL

If Plaintiffs have proved ainy damages, then answer question 6, If Plaintiffs have not
proved any damages, then stop here, answer no further questions, and have the presiding

juror sign and date this form.

6. Did Plaintiffs prove by clear and convincing evidence that James Knell engaged in the
conduct with malice, oppression, or fraud?

Yes No

4 . L y Lagn I ,
patea: (Ll 2241, 201y .
] ﬁ(_sl_(‘ Ly f@f_c{.(:i’ﬂ_(_({' '(c"’-y 7—
L l\’jcsitli‘ﬁlg Juror
After all verdict forms have béen signed, notify tice bailiff that you are ready o present your
verdict in the courtroom,
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JAMES KNELL, et al

Defendants

FILED :
SCCEORR SPYRTA SAREQEA  NoY
v
OCT 2.9 2014
CA
Darvel E, Pu.dwr. Exoo Ilcar
BY mﬁ FiMl
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-— AT
con |
SUPERIOR COURT OF THE STATE OF CALIFORNIA T
FOR THE COUNTY OF SANTA BARBARA — =
)
)
)
EMMETT McDONOUGH, et al :)l
Plaintiffs ) Case No. 1415007
vs ; SPECIAL VERDICT FORM
) ON
) BREACH OF CONTRACT
)
)
)
)
)
)

We answer the questions submitted to us as follows:

[. Did Plaintiffs and Defendants enter into “side letter agreement(s)?™

I.Q_ Yes (Z No

If your answer to question 1 is pes, then answer question 2. If vou answered no, stop here,

ansiwer no further questions, and have the presiding juror sign and date this form.

2. Did Plaintiffs do all, or substantially all, of the significant things that the “side letter

agreement(s)” required them to do?

ISZ Yes (g. No
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If your answer to question 2 is yes, then answer question 3. [f you answered no, stop here,

answer no further questions, and have the presiding juror sign and date this form.

3. Did all the conditions that were required for Defendants’ performanee occur or were

they excused?

JZ Yes 7Q, No

If your answer to question 3 iy yes, then answer question 4. If you answered no, stop liere,

answer no further questions, and have the presiding juror sign and date this form,

4. Did Detendants fail to do something that the “side letter agreement(s)” required them to

do? (Answer as to each specific Defendant.)

James IKnell Qf Yes [Z No
SIMA Corporation ()  Yes [ No
SIMA Management Corporation (ﬁﬁ Yes 1L No

e - , 3 ]
If you answered yes to any of the Defendants in question 4, then answer question S as to those
Defendant(s). If you answered no to all of the Defendants listed in the question, stop here,

answer no further questions, and have the presiding juror sign and date this form.

S. Werce Plaintifts harmed by that failure?

Yes No

If your answer to question 5 is yes, then answer question 6. [f you answered no to the question

stop here, answer no further questions, and have the presiding juror sign and date this form.

6. What are Plaintiffs’ damages, if any?

James Knell | SIMA Corp. | SIMA

Management
] - o Corp.
SIMA Copitil
. Contribution
Promenade/Briarwood, |[-————F+—|— o ———
Preferred

LLC Return - ]
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Capital
SIMA Coronado Plaza, | Contribution
LLC Preferred
Return

Capital
975 Business Center, Contribution

LLC Preferred N
Return

i Canpital
4333 Park Terrace, Contribution

LLC Preferred [

Return

Capital
Contribution
Preferred
Return

Cascade Village, LLC

Fair market

. i value of
SIMA YVillage Faire, Plaintiffs’

LLC interest in

Village Faire

TOTAL

Dated: ( J{‘f" ch 70(%

U ety (f(lﬂ el -
\‘.j‘r%jtql$ Juror

After all verdict forms have been signed, notify: the bailiff that you are ready to present your
verdict in the conrtroon.
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BROWNE GEORGE ROSS LLP

Peter W. Ross (State Bar No. 109741)
pross@bgrfirm.com

Jonathan L. Gottfried (State Bar No. 282301)
[gotifried@bgrfirm.com

Jordan B. Kushner (State Bar No. 229477)
Tkushner@bgrfirm.com

2121 Avenue of the Stars, Suite 2400

Los Angeles, California 90067

Telephone: (310) 274-7100

Facsimile: (310) 275-5697

Attorneys for Plaintiffs
EMMETT McDONOUGH, as Trustee, et al.

VIA F5 X

SUPERIOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF SANTA BARBARA — ANACAPA DIVISION

EMMETT MCDONOUGH, as Trustee of the
MCDONOUGH FAMILY 1996 TRUST
DATED JUNE 11, 1996; JOHN T.
MCDONOUGH FAMILY LIMITED
PARTNERSHIP; STEPHEN E.
MCDONOUGH FAMILY LIMITED
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TO DEFENDANTS AND THEIR COUNSEL OF RECORD:

NOTICE IS HEREBY GIVEN that on December 16, 2014, at 9:30 a.m. or as soon
thereafter as the matter may be heard, before the Honorable Thomas P. Anderle in Department 3
of the Santa Barbara Superior Court, 1100 Anacapa Street, Santa Barbara, CA 931 01, Plaintiffs
will, and hereby do move for judgment notwithstanding the verdict on Plaintiffs’ breach of
contract claim, or alternatively, a new trial.

The motion will be made pursuant to California Code of Civil Procedure §§ 629 and 657,
on the grounds that the jury’s special findings of fact — on fraudulent concealment and breach of
fiduciary duty — establish that Plaintiffs are entitled to judgment on their breach of contract claim
as a matter of law, or the verdicts otherwise are irreconcilably inconsistent and therefore “against
law.” This motion is further based on this notice of motion, the pleadings, records and files in this
action, the attached Memorandum of Points and Authorities, the Declaration of Jordan B.
Kushner, all matters which this Court must or may judicially notice, and upon such other

documentary evidence as may be presented at the hearing of this motion.

Dated: November 20, 2014 BROWNE GEORGE ROSS LLP
Peter W. Ross
Jonathan L. Gottfried
Jord Kushner

By

Peter W. Ross
Attorneys for Plaintiffs
EMMETT McDONOUGH, et al.
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MEMORANDUM OF POINTS AND AUTHORITIES
L. INTRODUCTION

In this case, the jury made some very serious findings against the Defendants. In this
respect, the jury expressly found that defendants — managers of other people’s real estate
investments — had breached their fiduciary duties to the Plaintiffs — who are several of their
investors — and had attempted to defraud the Plaintiffs. Specifically, the jury found:

1) “Defendants intentionally fail[ed] to disclose an important fact that Plaintiffs did

not know and could not reasonably have discovered;”

2) “Defendants intend[ed] to deceive Plaintiffs by concealing the fact or...disclose[d]
some facts to the Plaintiffs but intentionally failed to disclose other facts, making
the disclosure deceptive;” and

3) “James Knell breach[ed] his fiduciary duty to Plaintiffs.”

On the other hand, the jury found that the fraud and breach of fiduciary duty had not
damaged these Plaintiffs. And the jury also found that Defendants had not breachéd their
contractual obligations to Plaintiffs.

By this motion, Plaintiffs request judgment notwithstanding the verdict on their contract
claim. The jury’s special findings regarding concealment and fiduciary duty established breaches
of their “side letter” contracts as a matter of law. In addition, it is undisputed that a breach of the
side letters entitled Plaintiffs to the return of their investments, and Defendants refused to return
those investments, which establishes harm. Because every element of Plaintiffs’ breach of
contract claim is met, Plaintiffs are entitled to judgment on that claim notwithstanding the verdict.

Plaintiffs anticipate that Defendants will ask the Court to defer to the jury’s breach of
contract verdict, and the jury’s conclusion that Defendants did not “fail to do something that the
‘side letter agreement(s)’ required them to do.” But the only way to reconcile that conclusion with
the jury’s other findings, is to assume that the jury did not consider the contractual provisions
requiring Defendants to comply with their fiduciary duties and disclose all material facts to
Plaintiffs. To the extent that this Court can reconcile those verdicts, it should do so, and Plaintiffs

are still entitled to win on their contract claim.
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On the other hand, to the extent the jury’s breach of contract verdict is presumed to
encompass all of the contractual provisions, thét conclusion is incompatible with the jury’s special
findings regarding Defendants’ fraudulent concealment and breach of fiduciary duties, because the
contracts unambiguously required Defendants to act as fiduciaries and disclose all important facts.
When faced with irreconcilable verdicts, courts have two possible responses. First, “[w]here a
special finding of facts is inconsistent with [a] general verdict, the former controls the latter, and
the court must give judgment accordingly.” C.C.P. § 625. Second, where § 625 does not apply,
and the verdicts must be given equal weight, the Court must grant a new trial. City of San Diego
v. D.R. Horton San Diego Holding Co., Inc. (2005) 126 Cal. App. 4th 668, 682 (“Inconsistent
verdicts are against the law and are grounds for a new trial™).

The jury’s findings that Defendants concealed important information and that Knell
breached his fiduciary duty are indisputably special verdicts, because they are each a discrete
“ultimate fact in the case.” Myers Building Industries, Ltd. v. Interface Technology, Inc. (1993) 13
Cal. App. 4th 949, 959-960. The jury’s finding regarding Defendants’ performance under the
contract is more akin to a general verdict, because it “implies findings on all issues™ arising out of
Defendants’ various obligations under the side letters, including contract interpretation. Myers
Building Industries, Ltd. v. Interface Technology, Inc. (1993) 13 Cal. App. 4th 949, 959-960.
Accordingly, the jury’s special findings regarding concealment and fiduciary duty should override
the jury’s verdict regarding Defendants’ breach of contract claim, and Plaintiffs are still entitled to
judgment on their breach of contract claim, as discussed above. Alternatively, to the extent the
jury’s verdicts are all special verdicts and must be given equal weight, Plaintiffs are entitled to a
new trial on breach of contract, breach of fiduciary duty and fraudulent concealment, because
those verdicts are irreconcilable.

For the above reasons, Plaintiffs respectfully request judgment notwithstanding the verdict
regarding their breach of contract claim, or alternatively, a new trial on that claim.

II. FACTUAL BACKGROUND

A. The McDonough Family Invests With James Knell’s Companies.

Emmett McDonough is the trustee of the McDonough Family 1996 Trust, dated June 11,

-
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1996 (“the McDonough Trust”). He is also the managing partner of limited partnerships named
after his three children: the John T. McDonough Family Limited Partnership, the Stephen E.
McDonough Family Limited Partnership, and the David J. McDonough Family Limited
Partnership (collectively, with the McDonough Trust, the “McDonough Family” or “Plaintiffs™).
James Knell convinced Mr. McDonough to make, on behalf of the McDonough Family,
over $1.8 million in investments beginning in the early 2000’s and continuing through 2010 in the
following properties: 975 Business Center, LLC (“Business Center”), Cascade Village, LLC
(“Cascade”), Sima Promenade/Briarwood, LLC (“Promenade™), Sima Coronado Plaza, LLC
(“Coronado”), Sima Village Faire, LLC (“Village Faire”), 4333 Park Terrace, LLC (“Park
Terrace”), and Sima/Caribbean Isle, LLC (“Caribbean Isle™) (collectively, “the LLCs”). James
Knell, or an entity that he controlled, was the managing member of these LLCs. In this brief,
James Knell, Sima Corporation and Sima Management Corporation will be collectively referred to

as “Defendants.”

B. The Parties’ Agreements Explicitly Required Defendants To Di_sclose Material

Facts, Act As Fiduciaries, And Purchase Plaintiffs’ Investments In The Event

Of A Breach.
Each of the LLCs had an operating agreement that governed the manner in which the

LLC’s funds can be used. To further protect their investments, Plaintiffs obtained additional
contractual guarantees from James Knell and the companies that he controlled in written
agreements referred to during trial as the “side letters.” First, the side letters contractually
obligated Knell to act as Plaintiffs’ fiduciary and to disclose to Plaintiffs all material information
relating to their investments:

7. Obligation of Good Faith and Fair Dealing. The Parties agree

that in addition to all the fiduciary duties which the Partnership

Entities and Knell individually owe to Family Holdings by virtue of

their relationship with Family Holdings, both Knell individually,

and Partnership Entities acknowledge that it/he have additional

fiduciary duties to fully disclose to Family Holdings all facts which

may potentially adversely affect Family Holdings’ interests in the
Partnership Entities.

3.
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(£ g., Ex. A, Tr. Ex. 46-0005, | 7, emphasis added.)l

Second, the side letters provided Plaintiffs with two types of “put options,” which
empowered Plaintiffs to obligate Defendants to buy Plaintiffs’ investments with 120 days’ notice.
The first type of put option is conditional, and could be exercised only under certain circumstances

that include a breach by Defendants of the side letters:

5. Put Option on Change of Manager/General Partner. Family
Holdings shall have the sole right, but not the obligation, to compel
Knell and/or Sima, either separately or jointly, to complete the
purchase of Family Holdings’ interest in {the LLCs] within one
hundred and twenty (120) days, upon written notice by Family
Holdings [that] Knell and/or Sima has breached this Agreement,
either jointly or separately [or] if there is any breach of Prior
Partnership Agreements by Knell and/or Sima concerning Family
Holdings interests therein.

(Id. at 46-0003, ¢ 5) (emphasis added). The second type of put option is a “general put option,”
which empowered Plaintiffs to obligate Defendants to buy out Plaintiffs’ investment in one
property, Promenade, with 120 days’ notice for any reason:

6. General Put Option as to Sima Promenade/Briarwood LLC
... Family Holdings shall have the sole right, for any reason
whatsoever in its sole discretion, but not the obligation to obligate
Sima and Knell both individually and/or jointly. to purchase the
Family Holdings interest in Sima Promenade/Briarwood LLC for
the sum equal to the total investment and the then accrued interest
for Sima Promenade/Briarwood LLC, plus any accrued and unpaid
Preferred Return or other distribution, to which Family Holdings
would be entitled to at the time of transfer of its interest.

(Ex. A, Ex. 46-0004, 6, emphasis added.)

C. Plaintiffs Exercised Their Put Options, But Defendants Did Not Pay.

Plaintiffs exercised their general put option on Promenade in September 2011. The
Plaintiffs then exercised their conditional put options on Coronado, Business Center, Park Terrace,
Village Faire and Cascade in May and October of 2012. (Exs. K-M, Tr. Exs. 49, 156, 259,
respectively.) Defendants failed to tender any money in response to the conditional put options.

(Ex. N, 10/20/14 Tr. Tran. at 44:14-46:14) Plaintiffs filed this lawsuit in December of 2012,

' The parties entered into several side letter agreements beginning in February 2003. (E.g., Ex.

C, Tr. Ex. 40). All such agreements contained the same “Obligation of Good Faith and Fair
Dealing” provision.

4-
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alleging breach of contract, fraudulent concealment, and breach of fiduciary duty, among other

claims.
D. The Jury Found That Defendants Concealed Important Information And That
Knell Breached His Fiduciary Duty.
In their special verdict regarding Plaintiffs’ fraud and fiduciary duty claims, the jury
unanimously found the following:
1) Defendants “intentionally fail[ed] to disclose an important fact that Plaintiffs could
not know and could not reasonably have discovered.” (Ex. O at 1-2.)
2) Defendants “intend[ed] to deceive Plaintiffs by concealing the fact or ...

disclose[d] some facts to the Plaintiffs but intentionally failed to disclose other facts

making the disclosure deceptive.” (/d.) And,

3) Knell “breach[ed] his fiduciary duty to Plaintiffs,” (Ex. P at1.)

The jury also unanimously found that three out of the five elements of Plaintiffs’ breach of
contract claim were met. Specifically, the jury found that: 1) the side letters were valid
agreements; ii) Plaintiffs fully performed under the side letters; and iii) all conditions required for
Defendants’ performance were met. (Ex. Q at 1-2.)

But despite the fact that the jury found that Defendants’ concealed material facts and failed
to act as fiduciaries, the jury found that Defendants did not “fail to do something that the ‘side
letter agreement(s)’ required them to do.” (/d. at 2.) As a result of that finding, the jury did not
reach the question of whether Defendants’ conduct under the side letters harmed Plaintiffs.

III. PLAINTIFFS ARE ENTITLED TO JUDGMENT NOTWITHSTANDING THE

VERDICT ON THEIR BREACH OF CONTRACT CLAIM.

“A JNOV must be granted where, viewing the evidence in the light most favorable to the
party securing the verdict, the evidence compels a verdict for the moving party as a matter of law.”
Oakland Raiders v. Oakland-Alameda County Coliseum, Inc. (2006) 144 Cal. App. 4th 1175,
1194.

The elements of Plaintiffs’ breach of contract claim are:

1. That Plaintiffs and Defendants entered into a contract;

-5-
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2. That Plaintiffs did all, or substantially all, of the significant things that the contract

required them to do;
3. That all conditions required by the contract for Defendants’ performance had
occurred or were excused;
4. That Defendants failed to do something that the contract required them to do; and
5. That Plaintiffs were harmed by that failure. |
(CACI 303.)
The jury correctly determined that the first three elements of the cause of action are met.
(Ex. Q at 1-2.) The fourth and fifth elements of the claim (failure to do something the contract

requires; and harm) are also met, as a matter of law, based on the jury’s other findings and on the

undisputed evidence.

A. Defendants Failed To Do Something The Side Letters Required Them To Do.

1. The Jury Correctly Found That Defendants Failed To Disclose

Material Facts And Breached Their Fiduciarv Duties.

The side letters require Defendants to do at least two things the jury unanimously found
Defendants failed to do. First, the side letters unambiguously imposed on Knell an obligation to
disclose all material facts relating to Plaintiffs’ investments:

[B]oth Knell individually, and Partnership Entities acknowledge that
it/he have additional fiduciary duties to fully disclose to Family
Holdings all facts which may potentially adversely affect Family
Holdings’ interests in the Partnership Entities.
(Ex. A, Tr. Ex. 46-0005, 9 7.) And the jury explicitly found that Defendants failed to disclose all

such facts:

Did Defendants intentionally fail to disclose an important fact that
Plaintiffs did not know and could not reasonably have discovered?
James Knell. 12 yes, 0 no. SIMA Corporation. 12 yes, 0 no.
SIMA Management Corporation. 12 yes, 0 no.
(Ex. O at 1:20-24.)
Second, the side letters unambiguously imposed on Knell an obligation to act as a fiduciary
towards Plaintiffs:

The Parties agree that in addition to all the fiduciary duties which

-6-
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the Partnership Entities and Knell individually owe to Family
Holdings by virtue of their relationship with Family Holdings, both
Knell individually, and Partnership Entities acknowledge that it/he
have additional fiduciary duties.
(Ex. A, Tr. Ex. 46-0005, 9 7.) And the jury explicitly found that Knell failed to act as a fiduciary:

Did James Knell breach his fiduciary duty to Plaintiffs? Ten yes,
Two no.

(Ex. P at 1:26-27.)

The jury’s findings that Defendants concealed important facts and failed to act as
fiduciaries unequivocally establish, as a matter of law, that that Defendants failed to comply with
the above provisions in the side letters and therefore “failed to do something that the [side letters]
required them to do.” (CACI 303.)

2. Defendants’ Concealment And Breach Of Fiduciary Duties Triggered

Plaintiffs’ Right To Exercise Their Conditional Put Options.

The Second Restated Side Letter states that Plaintiffs have the right “to compel Knell
and/or Sima, either separately or jointly, to complete the purchase of Family Holdings’ interest in
Village Faire, OAC, LC Apartments, or any of Family Holdings interest in the Prior Partnership
Agreements” (i.e., any of Plaintiffs’ SIMA investments) in the event Defendants breach the side

letters:

5. Put Option on Change of Manager/General Partner. Family
Holdings shall have the sole right, but not the obligation, to compel
Knell and/or Sima, either separately or jointly, to complete the
purchase of Family Holdings’ interest in [the LLCs] within one
hundred and twenty (120) days, upon written notice by Family
Holdings [that] Knell and/or Sima has breached this Agreement,
either jointly or separately [or] if there is any breach of Prior
Partnership Agreements by Knell and/or Sima concerning Family
Holdings interests therein.

(Ex, A, Tr. Ex. 46-0002, § 5, emphasis added.) As discussed above, the jury’s findings that
Defendants concealed information and breached their fiduciary duties demonstrate, as a matter of
law, that Knell breached the Second Restated Side Letter. Further, thesé findings meet the
unambiguous conditions in Paragraph 5 of the Second Restated Side Letter triggering Plaintiffs’

put options with respect to all of Plaintiffs’ SIMA investments. And it is undisputed that by
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means of the Complaint in this action Plaintiffs gave Defendants written notice that they breached
the agreements and that Plaintiffs were requesting that Defendants purchase their interests in all
the LLCs pursuant to the “put option” provision of the side letters. (Sce also Exs. K-M, Tr. Exs.
49, 156, 259.) It is also undisputed that Defendants failed to tender any money in response to all
but one of these put options. (Ex. N, 10/20/14 Tr. Tran. at 44:14-46:14.)

B. Plaintiffs Were Harmed By Defendants’ Failure To Return The Principal Of

Plaintiffs’ Investments.

Defendants acknowledge that, in the event they breached the side letters, Plaintiffs’
entitlement to their paid-in capital (plus interest) would be more than $1.8 million. This is
Defendants’ own damages figure, calculated by Defendants’ own expert.® (Ex. R, 10/17/14 Tr.
Tran. at 107-109.) Thus, Defendants’ refusal to tender any money for most of those investments
harmed Plaintiffs by depriving them of at least $1.8 million.

However, Plaintiffs’ actual damages are more than $1.8 million. In general, the put
options entitle the Plaintiffs to recover the greater of the following amounts for each property:

a) the McDonoughs’ pro rata interest in the equity of that _
property “as last established by an appraisal completed within one
year prior to the notice of intent to exercise” the put option, or

b) the principal of the McDonoughs’ investment in the
property. (Ex. A, Tr. Ex. 46-0003, 9 5; Ex. AA, Tr. Ex. 42-0003,
6; Ex. BB, Tr. Ex. 41-0003, 96.)’

The principal amount for each investment (option (b)) is recorded in defense expert
William Ackerman’s report. (Ex. CC, Tr. Ex. 85, p. 18.) Plaintiffs’ “pro rata interest” in the
investments (option (a)) can be determined by multiplying Plaintiffs’ percentage interest in each
LLC by the equity of each LLC entity as of the relevant date. Plaintiffs’ percentage ownership for
each property is stated in Ackerman’s report. (Id.at 21, 25, 30, 34, 36, 41, and 46.) To determine

the equity of each LL.C, we must determine the relevant appraisal dates. The

> The figure does not include Plaintiffs’ preferred return, which Defendants dispute is owed.

The $1.8 million figure is limited to Plaintiffs’ paid-in capital and interest thereon.
> There is one nuance here. For Village Faire, the recovery of principal is limited to $95,000.
(Ex. A, Tr. Ex. 46-0003, § 5(a).)

-8-
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Promenade/Briarwood puts were exercised in 2011. (Ex. K, Tr. Ex. 49.) Therefore, the relevant
date — of an appraisal “completed within one year prior to” the exercise of the put — would be
December 31, 2010. All the other puts were exercised in 2012. (Exs. L and M, Tr. Exh. 156 and
259, respectively.) Therefore, the relevant date for all other properties would be December 31,
2011. SIMA did appraisals for each property on the relevant dates. (Tr. Exs. 795, 883c¢, 149, 655,
430, and 431A.) Exhibit Z to the Declaration of Jordan B. Kushner, filed concurrently herewith,
sets forth the calculations. Plaintiffs’ total damages due as of December 16, 2014, including
prejudgment interest, is $2,011,877.

The jury’s findings and the undisputed facts establish that all five elements of Plaintiffs’
breach of contract claim are met. Accordingly, Plaintiffs are entitled to judgment on that claim as
a matter of law.

IV.  THE JURY'’S FINDINGS REGARDING CONCEALMENT AND FIDUCIARY

DUTIES OVERRIDE THE JURY’S BREACH OF CONTRACT VERDICT.

Plaintiffs anticipate that Defendants will argue that the Court should defer to the jury’s
finding that Defendants did not “fail to do something that the ‘side letter agreement(s)’ required
them to do.” (Ex. Q at 2.) Such deference would be improper. “Where a special finding of fact is
inconsistent with the general verdict, the former controls the latter, and the court must give
judgment accordingly.” C.C.P. § 625. A general verdict “implies findings on all issues in favor of
the plaintiff or defendant.” Myers Building Industries, Ltd. v. Interface Technology, Inc. (1993)
13 Cal. App. 4th 949, 959-960. In contrast, “a special verdict presents to the jury each ultimate
fact in the case.” (I/d.) The controlling nature of special findings is warranted because “the
response of the jury to the special issues or particular questions of fact may show that no judgment
can properly be entered ... for a defendant [because] the special findings, together with the facts
admitted on the record, may show that the plaintiff is entitled to a judgment notwithstanding the
general verdict against him.” Plyler v. Pacific Portland Cement Co. (1907) 152 Cal. 125, 130.
“The theory is that jurors, unskilled in the law, may make mistakes in applying it tb the facts to
reach a general verdict, but that they are more trustworthy in weighing conflicting evidence and

reaching a conclusion on a particular issue of fact.” 7 Witkin, Cal. Proc. 5th (2008) Trial, § 347.

9.
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“A special finding is inconsistent with the general verdict only when, as a matter of law, the
special finding when taken by itself would authorize a judgment different from that which the
general verdict will permit.” Wyler v. Feuer (1978) 85 Cal.App.3d 392, 404 (internal quotation
marks omitted).

The jury’s determination that Defendants “intentionally fail[ed] to disclose an important
fact” is a discrete finding of pure fact. In contrast, the jury’s determination that Defendants did
everything the side letters required them to do was more akin to a general verdict, because it
implied an array of subsidiary findings that Defendants performed all of the discreet obligations
imposed by the side letters. These include Defendants’ obligations to disclose all material facts
and to purchase Plaintiffs’ interest in Promenade LLC pursuant to their general put, as well as
Knell’s duty to act as a fiduciary. Moreover, the breach of contract verdict also required the jury
to construe the side letters — an act that is ordinarily a legal issue for the Court. E.g., Kitty-Anne
Music Co. v. Swan (2003) 112 Cal. App. 4th 30, 37 (“Interpretation of a written instrument is
generally a question of law”). Thus, the contract verdict, like a general verdict, merely “implie[d]
findings on all [such] issues in favor of the ... defendant.” Myers Building, 13 Cal .App. 4th at
959-960.

Pursuant to C.C.P. § 625 and the policies underlying that statute, the jury’s specific finding
that Defendants concealed important facts overrides the jury’s inconsistent general determination
that Defendants performed all of their obligations under the side letters. Because the jury’s
specific findings conclusively establish that Defendants did not perform their obligations under the
side letters, that element of Plaintiffs’ breach of contract cause of action is met as a matter of law.
As discussed above, those findings, taken together with the jury’s other findings and the
undisputed facts, entitle Plaintiffs to judgment on their breach of contract claim notwithstanding

the verdict.
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V. PLAINTIFFS ARE, ALTERNATIVELY, ENTITLED TO A NEW TRIAL DUE TO

THE JURY’S INCONSISTENT FINDINGS.

Verdicts that are irreconcilably inconsistent with one another are “against law” under § 657
and are grounds for a new trial. As the court explained in City of San Diego v. D.R. Horton San
Diego Holding Co., Inc.:

Inconsistent verdicts are against the law and are grounds for a new

trial. The inconsistent verdict rule is based upon the fundamental

proposition that a factfinder may not make inconsistent

determinations of fact based on the same evidence .... An

inconsistent verdict may arise from an inconsistency between or

among answers within a special verdict or irreconcilable findings.

Where there is an inconsistency between or among answers within a

special verdict, both or all the questions are equally against the law.

The appellate court is not permitted to choose between inconsistent

answers.
(2005) 126 Cal. App. 4th 668, 682 (quotations and citations omitted); see also Lambert v. General
Motors (1998) 67 Cal. App. 4th 1179, 1186 (“Having determined that the verdict is fatally
inconsistent and must be reversed, we do not need to address the multitude of evidentiary and
misconduct issues raised by General Motors. The proper disposition, in our view, is to remand for
a new trial.”).

To the extent the jury’s verdicts regarding concealment, fiduciary duty, and breach of
contract are given equal force, those verdicts are hopelessly incompatible and are grounds for a
new trial. As discussed above, the jury’s findings that Defendants concealed information and that
Knell breached his fiduciary duties establish, as a matter of law, that Defendants failed to perform
their obligations under the “Obligation of Good Faith and Fair Dealing” provision of the side
letters. That conclusion is directly at odds with the jury’s finding that Defendants did not “fail to
do something that the side letter agreements required them to do.” Accordingly, a new trial is
necessary to resolve these inconsistencies.

The Court of Appeal in Singh v. Southland Stone, U.S.A., Inc. reversed the trial court’s
refusal to grant a new trial under similar circumstances. Singh involved the alleged breach of an

employment agreement. The plaintiff argued that the defendant fraudulently lured him to the

United States with the false promise of long term employment, and then prematurely terminated
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that employment. The jury found that defendants “had made no important promise that they had
no intention of performing at the time the promise was made,” but also found that “defendants had
intentionally or recklessly misrepresented an important fact and intentionally concealed an
important fact.” Singh v. Southland Stone, U.S. A., Inc. (2010) 186 Cal. App. 4th 338, 359. The
court held that these findings “cannot be reconciled,” because plaintiff’s misrepresentation claim
was based on the alleged false promise of long-term employment. As a result, the court ordered a
new trial. Id. at 359, 369. The Court of Appeal reached a similar decision in Oxford v. Foster
Wheeler LLC, where the court ordered a new trial in a product liability case because the jury
reached inconsistent verdicts that 1) there was no defect with respect to a product’s warnings, and
2) the defendants were liable on a negligent failure to warn claim. Oxford v. Foster Wheeler LLC
(2009) 177 Cal. App. 4th 700, 721.

The jury in this case reached verdicts that are similarly inconsistent. The jury’s verdict that
1) Defendants concealed important facts and Knell breached his fiduciary duties, and
2) Defendants complied with their contractual obligations to disclose potentially adverse facts and

act as fiduciaries cannot be reconciled and are grounds for a new trial.

-12-

PLAINTIFFS’ MOTION FOR JUDGMENT NOTWITHSTANDING THE VERDICT




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

VI.  CONCLUSION.

For the above reasons, Plaintiffs respectfully requests that the Court enter judgment on
their breach of contract claim in the amount of $2,011,877 (or at least the $1.8 million Defendants’
expert testified Plaintiffs would be owed in the event of a breach). Alternatively, Plaintiffs request
that the Court grant a new trial on their claims for breach of contract, breach of fiduciary duty and

intentional concealment.

Dated: November 21, 2014 BROWNE GEORGE ROSS LLP
Peter W. Ross
Jonathan L. Gottfried
Jordan B—Kushner

By ):@Y'

~~Peter W. Ross
Attorneys for Plaintiffs
EMMETT McDONOUGH, et al.
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Plaintiffs’ (1) Motion for Judgment Notwithstanding the Verdict concerning Contract Interpretation, and (2)
Motion for Judgment Notwithstanding the verdict concerning Inconsistent Verdicts, in their entirety.

Ruling:
Both motions are DENIED.
Analysis:

The two extensive motions (comprising about a total of 25 pages) are very well written and both are buttressed
by the declaration of Jordan Kushner with exhibits A through CC.

The motions are extensively (about 30 pages) opposed by the defendant and the response is buttressed by the
declaration of Peter Bezek and Exhibits A through S.

Plaintiffs filed a reply of about 15 pages buttressed by an appendix.

| have read it all; your commitment to detail is acknowledged.

But the fact is that the Court agrees with the analysis of the defendant on all points.

Additionally, the Court will point out once more that the question of whether any questions were going to be
addressed to the Court at the conclusion of the case was specifically addressed at the pretrial conference and
both sides intentionally and deliberately expressed that there were no issues being reserved for the Court to
decide. A CMCO was crafted at the conclusion of that conference reflecting those facts. The Court relied on that
representation. There is a very specific reason for doing that. This Court takes these cases very seriously and if
the Court will be asked to decide any issues at the conclusion of the case the Court takes extensive notes (I have
real time on my bench lap-top computer) and has the opportunity and indeed the expectation of asking
questions of witnesses and/or of the lawyers as the case progresses on issues of fact and the applicable law. It is
decidedly untimely to ask the Court to make important factual and legal decisions at the conclusion of the case
just before the matter goes to the jury in such a complex case with such serious financial ramifications. This
Court imposes the doctrine of judicial estoppel against the plaintiffs. Judicial estoppel (also known as estoppel
by inconsistent positions) is an estoppel that precludes a party from taking a position in a case that is contrary to
a position a party has taken earlier in the same or other legal proceedings. At the outset of this case plaintiffs
knew precisely what their claims were and when their counsel reported to the bench at the pretrial conference
there were no reserved issues for the Court to decide, it was a defining moment for the plaintiffs and the Court.

1



The claim they make now is inconsistent with the position they took at the outset of the trial and throughout the
trial of this lawsuit. The application of the doctrine is discretionary with the Court (People v Torch (2002) 102
Cal. App. 4th 181). The Court elects to apply it here.
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	36. The relevant Operating Agreements for the Knell Partnership Entities at issue in this case (which are called "LLCs" in the Operating Agreements) also explicitly required Knell and the Partnership Entities to provide financial statements to Plainti...
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	42. In February 2014, Cappello and his law firm were disqualified as Plaintiffs' counsel because Cappello was a former partner of Knell's current counsel, Peter Bezek of Foley Bezek Behle & Curtis, LLP, who had represented Knell in connection with his...

	2. McDonough's Retention of BGR and Peter Ross as Lead Trial Counsel Based On Their Representation That Ross Had Specialized Expertise And Experience As A Complex Business Litigation Trial Lawyer
	43. Shortly after Cappello and his law firm were disqualified, McDonough was introduced to Ross and BGR as replacement litigation and trial counsel.  In seeking his retention as Plaintiffs' new litigation and trial counsel, Ross and BGR did not hold R...

	3. The BGR Engagement Letter and Related BGR Standard Terms and Conditions, and Plaintiffs' Lack of Consent To BGR's Arbitration Provision
	44. On or about February 24, 2014, BGR, acting through Ross,  presented McDonough with an engagement letter (the "BGR Engagement Letter") that provided, among other things, that, "McDonough would pay an initial retainer fee of $35,000 and would pay Ro...
	45. The Standard Terms contained an arbitration provision at Paragraph 25, entitled "Dispute Resolution," that provided as follows:
	46. McDonough signed the BGR Engagement Letter but deliberately did not initial each page of the Standard Terms, including pages 6 and 7 which contained the arbitration provision, because he did not agree to arbitrate, either for himself of for McDono...
	47. In that regard, the penultimate paragraph of the BGR Engagement Letter provided as follows:
	48. Notwithstanding the above language requiring that Plaintiffs affirmatively signal their consent to the provisions of the Standard Terms by initialing each page thereof, the BGR Engagement Letter included this last sentence before the signature lin...
	49. As noted above, the BGR Engagement Letter expressly and unambiguously required that, "to indicate [McDonough's] understanding of and agreement to the . . . Standard Terms," McDonough (for the Plaintiffs) was required to "initial each page of the S...
	50. McDonough's execution of the BGR Engagement Letter for Plaintiffs, and his refusal to initial the pages of the Standard Terms, including the blank initial spaces on the pages containing the arbitration provisions, are entirely consistent.  By agre...
	51. The initials block on the right hand corner of each page of the Standard Terms is one of the provisions of the Standard Terms:  the provision for the client to signal his or her consent to such terms on each such page, if he writes his or her init...
	52. Mutual assent is required for there to be an enforceable agreement to arbitrate disputes.  Arbitration is a matter of contract, and a party cannot be required to submit to arbitration any dispute to which he has not agreed.  There is no public pol...
	53. Neither Ross nor any other BGR attorney ever discussed with or explained to McDonough the arbitration provision in the Standard Terms or their contention that, even though McDonough did not initial the pages containing the arbitration provisions, ...
	54. Rather than unilaterally imposing an arbitration requirement, therefore, the BGR Engagement Letter told McDonough that he must signal his affirmative consent to arbitrate any disputes with BGR by initialing each page of the Standard Terms containi...
	55. In summary, there is no implied or constructive consent by McDonough to the arbitration provision in the Standard Terms because BGR's Engagement Letter required McDonough to signal his consent to the arbitration provisions by formally acknowledgin...

	4.   The First Amended Complaint Prepared By BGR
	56. On or about April 14, 2014, Plaintiffs filed their First Amended Complaint, voluntarily dismissing Plaintiff Emmett McDonough, as an individual, from the action.  The Complaint named SIMA, Knell, and the Partnership Entities as defendants, asserti...
	57. In the FAC, the claims for Breach of Contract (2nd Cause of Action), Negligent Misrepresentation (3rd Cause of Action), and Breach of Fiduciary Duty (4th Cause of Action) all are predicated on three key facts that Plaintiffs did not know and could...
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	C. That Knell provided inaccurate financial statements and information to Plaintiffs which overstated the profitability of the Knell Partnership Entities and failed to conform to GAAP.
	58. In the FAC's Second Cause of Action for Breach of Contract, BGR alleged that, because of the foregoing three facts (among others), Knell and SIMA breached  the "Obligation of Good Faith and Fair Dealing" provision of the Restated Agreements, which...


	F. the trial of the knell action
	59. The Knell Action came on for trial on October 7, 2014, in Department 3 of the Superior Court for Santa Barbara County (Anacapa Division), the Honorable Thomas P. Anderle presiding.  The McDonough Plaintiffs appeared by attorneys Ross and his partn...
	1. At Trial, Ross, Gottlieb, And BGR Failed To Assert And Advance The Obviously-Meritorious Claim That Knell's Fiduciary Breaches Constituted A Breach Of The Second Restated Agreement, Thereby Triggering Plaintiffs' Put Option Rights To Require Knell ...
	60. During his opening statement, Ross argued that Knell had failed to disclose his prior felony fraud conviction and that he was fraudulently misrepresenting that the Knell Partnership Entities were profitable when in fact they were losing money.  Ro...
	61. During the body of the trial, Ross elicited testimony showing, among other things, that Knell (i) failed to disclose his prior real estate fraud conviction to Plaintiffs, (ii) prepared misleading loan applications for the Knell Partnership Entitie...
	62. Ross, Gottlieb, and BGR, however, never elicited any testimony, or asked any questions, tying Knell's breaches of his fiduciary duties and related fraudulent misconduct to a breach of the Second Restated Agreement's "Obligation of Good Faith and F...
	63. Ross, Gottlieb, and BGR followed the same exact same approach – and made the identical, critically-material omission -- in his closing argument (on October 27, 2014).
	64. The parties' special Joint Verdict Forms submitted to the jury were as follows:  (a) Special Verdict Form on Negligent Misrepresentation; (b) Special Verdict Form on Intentional Misrepresentation; (c) Special Verdict Form on Concealment; (d) Speci...
	65. Again, consistent with their prior pattern of failing to assert and advance the meritorious claim that Knell's breaches of fiduciary duty under Section 7 of the Second Restated Agreement triggered Plaintiffs' put option rights under Section 5 of t...
	66. As a direct and proximate result of this failure and omission by Ross, Gottlieb, and BGR, the jury returned inconsistent special verdict findings that:
	A. Knell and SIMA "intentionally fail[ed] to disclose an important fact that Plaintiffs did not know and could not reasonably have discovered" (see Special Verdict Form on Concealment, Exhibit G hereto, question no. 1 [12 votes "yes," 0 votes "no"]);
	B. Knell and SIMA "intend[ed] to deceive Plaintiffs by concealing the fact or . . . disclose[d] some facts to the Plaintiffs but intentionally failed to disclose other facts, making the disclosures deceptive" (id., question no. 2  [same result]);
	C. Knell “breach[ed] his fiduciary duties to Plaintiffs" (see Special Verdict Form on Breach of Fiduciary Duties, Exhibit H hereto, question no. 1 [10 votes "yes," 2 votes "no"];
	D. but Knell and SIMA nonetheless did not "do something that the 'side letter agreement[s]' required them to do" (see Special Verdict Form on Breach of Contract, Exhibit I hereto, question no. 4 [0 votes "yes," 12 votes "no"]); and
	E. Plaintiffs were not "harmed" as a result of Knell's and SIMA's breaches of their fiduciary duties.   (See Special Verdict Form on Breach of Fiduciary Duties, Exhibit H hereto, question no. 2 [2 votes "yes," 10 votes "no"].)
	67. Defendants’ extraordinary error in failing to advance and argue a patently meritorious claim -- indeed, the most important and obviously-valid claim (Knell’s fiduciary breach = breach of Section 7 of the Second Restated Agreement = trigger of Plai...
	68. In short, the omission of this meritorious claim  was not a rational, professional judgment that would have been made by other reputable attorneys in the community under the same or substantially similar circumstances.  No reasonably prudent compl...
	69. Even if the abandonment of this obviously-meritorious claim were deliberate (which is so far-fetched as to strain credulity), it was never discussed with or approved by Plaintiffs; and such an ill-advised judgment call, if it was in fact made, was...

	2. Defendants' Belatedly Raised their Meritorious Claim For the First Time in their Motion for Judgment Notwithstanding the Verdict
	70. On November 20, 2014, BGR brought before the trial court a JNOV motion in order to set aside the seemingly-inconsistent jury verdict.   Defendants finally argued, for the first time, that the jury’s special verdict findings regarding Knell’s conce...
	71. The trial court denied Defendants’ JNOV motion on December 16, 2014, ruling that a party cannot raise new arguments that were not presented to the jury for the first time post-trial in a JNOV motion, and Defendants were estopped from using a JNOV ...

	3. Defendants' Pointless Appeal of the Knell Judgment And Settlement With Knell and SIMA
	72. Attempting to salvage the disastrous result they achieved at trial, due to their inexcusable failure to assert and advance an obviously meritorious claim, Ross and BGR told McDonough that the Knell Judgment had a strong likelihood of being reverse...
	73. In particular, an expensive and time-consuming appeal -- which would have required a bond tying up Plaintiffs’ assets while the judgment accrued interest -- in all likelihood would have failed because a party may not withhold a theory from the jur...
	74.  Plaintiffs subsequently settled with Knell and the SIMA Entities by, among other concessions, dismissing Plaintiffs' appeal, giving up their respective interests in the Knell Partnership Entities (and other investments valued in excess of $2.8 mi...

	4. As A Direct And Proximate Result Of Defendants' Inexcusable Abandonment Of A Clearly Meritorious Claim, Plaintiffs Have Incurred Substantial Emotional And Financial Damages, Estimated To Total Approximately $6 Million
	75. As a direct and proximate cause of BGR's and Ross' abandonment of this clearly meritorious claim at trial, McDonough not only did not receive his interests and payments as promised in the Restated Agreements, he lost all of his Knell investment in...
	76. These enormous financial losses put a tremendous emotional strain on McDonough, his wife, and sons (who lost millions of dollars also).   Under the crushing weight of these financial losses directly and proximately caused by Defendants' profession...



	IV. claims for relief
	FIRST CAUSE OF ACTION (For Professional Negligence [Legal Malpractice] Against Defendants BGR, Ross, and Gottfried)
	77. Plaintiffs reallege and incorporate Paragraphs 17 through 76, above, as though fully set forth herein.
	78. On February 24, 2014, pursuant to the BGR Engagement Letter, Plaintiffs retained Ross and BGR to provide legal services to Plaintiffs in connection with the Knell Action, thereby establishing an attorney-client relationship between the parties.
	79. As Plaintiffs' counsel in the Knell Action, BGR and Ross owed a duty of care to Plaintiffs, requiring them to exercise the knowledge, skill and ability ordinarily exercised by other similarly situated lawyers.  Further, as a purported specialist i...
	80. Contrary to that duty, BGR, Ross, and Gottfried were professionally negligent in not making and advancing at trial the obviously meritorious claim that a finding by the jury that Knell breached his fiduciary duties to Plaintiffs constituted a brea...
	81. The negligent acts and omissions of Ross, Gottfried, and BGR were below the standard of care for comparable attorneys who practice in this community, especially attorneys, like Ross, who specialized in handling complex business trials.  Defendants...
	82. As a direct and proximate result of Defendants’ incompetence and professional negligence, Plaintiffs have suffered compensatory damages in an amount to be proven at trial, but estimated to be approximately $6 million.

	SECOND CAUSE OF ACTION (For Breach of Contract Against Defendants Ross and BGR)
	83. Plaintiffs reallege and incorporate Paragraphs 17 through 76, above, as though fully set forth herein.
	84. On or about February 24, 2015, Plaintiffs, on the one hand, and BGR and Ross, on the other hand, entered into the BGR Engagement Letter (Exhibit D hereto) whereby Plaintiffs retained BGR and Ross to provide certain legal services in connection wit...
	85. Plaintiffs performed all conditions, covenants, and promises required on their part be performed in accordance with the BGR Engagement Letter, with the exception of those conditions which Plaintiffs were prevented and/or relieved from performing b...
	86. Defendants BGR and Ross breached the BGR Engagement Letter by incompetently failing to assert and advance at trial a clearly meritorious claim that should and would have prevailed, and by over-filling and over-staffing the case, charging over $2 m...
	87. As a direct and proximate result of Defendants’ incompetence and contractual breaches, Plaintiffs have suffered compensatory damages in an amount to be proven at trial, but estimated to be approximately $6 million.

	THIRD CAUSE OF ACTION (For Breach of Fiduciary Duty Against All Defendants)
	88. Plaintiffs reallege and incorporate Paragraphs 17 through 76, above, as though fully set forth herein.
	89. A client's retention of a law firm gives rise to a fiduciary relationship between the parties. The scope of an attorney's fiduciary obligations are determined as a matter of law based on the California Rules of Professional Conduct, together with ...
	90. In breach of their fiduciary duties and professional responsibilities to Plaintiffs, Defendants BGR, Gottfried, and Ross committed the following wrongful acts and omissions:
	A. Improperly staffed the underlying legal actions resulting in unnecessary and excessive fees;
	B. Failed to properly instruct, direct, assign, monitor and supervise the work of attorneys and support staff, resulting in the unnecessary and duplicative expenditure of time and excessive and unnecessary fees and costs;
	C. Failed to conduct proper research, analysis and investigation regarding the meritorious claim that should have been (but was not) asserted and advanced on Plaintiffs' behalf, and regarding the related jury instructions and a special jury verdict fo...
	D. Failed to assert and advance the obviously meritorious claim that a finding by the jury that Knell breached his fiduciary duties to Plaintiffs necessarily constituted a breach of Section 7 of the Second Restated Agreement ("Obligation of Good Faith...
	E. Failed to prepare and submit a related jury instruction and a proper special verdict form for breach of contract in that regard.
	91. Pursuant to California State Bar Rules of Professional Conduct 3-700(D) and 4-100(B)(4), an attorney must release the client file to the client or the client's successor attorney even if the client already has a copy of all or part of the file.  V...
	92. As Plaintiffs' attorneys, Defendants also owed a duty to comply with California State Bar Rule of Professional Conduct 4-200 and not to unreasonably or excessively bill Plaintiffs.   Defendants' fiduciary duties to Plaintiffs also included the obl...
	93. As a direct and proximate result of Defendants’ various fiduciary breaches, Plaintiffs have suffered compensatory damages in an amount to be proven at trial, but estimated to be approximately $6 million.

	FOURTH CAUSE OF ACTION (For Conversion Against All Defendants)
	94. Plaintiffs reallege and incorporate Paragraphs 17 through 76, above, as though fully set forth herein.
	95. Rule 3-700(D) of the State Bar of California Rules of Professional Conduct provides, in pertinent part, as follows:
	96. It is settled in California that the "client papers and property" that the client is entitled to receive under Rule 3-700(D) belong to the client, and not to the law firm.  The client's ownership is not altered by the circumstances or the timing o...
	97. Accordingly, Plaintiffs are the owners of and have an immediate right to possess of the entirety of their client file presently in the possession of BGR, including hard-copy documents and electronically-stored information.  Plaintiffs' BGR client ...
	98. BGR has intentionally and substantially interfered with Plaintiffs' personal property – their client file -- by failing and refusing to turn over the entire and complete client file (including all hard-copy documents and electronically-stored info...
	99. Plaintiffs did not consent to BGR's withholding and destruction of documents and digitally-stored information that constituted their client file, which was and is their personal property.
	100. Plaintiffs have been harmed by BGR's withholding and destruction of Plaintiffs' client file in an amount subject to proof at trial; and BGR's misconduct was a substantial factor in causing Plaintiffs' harm.
	101. Among other relief, Plaintiffs are entitled to reasonable compensation for the time and money spent by Plaintiffs in attempting to recover their complete client file; for emotional distress suffered by Plaintiffs as a result of their misconduct, ...


	PRAYER FOR RELIEF
	A. For compensatory damages for the acts complained of herein, in an amount to be proven at trial;
	B. For special damages as permitted by law;
	C. For such pre- and post-judgment interest  as permitted by law; and
	D. For such other and further relief as the Court deems necessary or proper.




